[image: image9.jpg]3. Costs of this application be paid by the Respondents

INTER PARTIES

1. That this Honourable Court be pleased to grant an order for temporary
injunction, restraining the Respondents and their members from calling
for or participating in the strike pending the determination of the dispute
referred to this Court from the Commission for Mediation and
Arbitration ~ (CMA) ~ which was registered with Ref. No
CMA/DSM/ILA/145/12 3

2. That this Honourable Court be pleased to give such further orders and
directions in these proceeding as it shall deem appropriate

3. Costs of this application be paid by the Respondents

The application was supported by an affidavit sworn by TABU CHANDO

who stated inter alia thus:

1. That | am the Director of Administration and Human Resource in the Ministry
of Health and Social Welfare. | was involved in handling Me‘drca/ Doctors
claims hence am conversant with the facts | am about to depose upon and am
dully authorized to depose this affidavit.

2. That, the Applicants, on the 6t6h day of March 2012 filed a dispute in the
Commission for Mediation and Arbitration (CMA) which was registered with
Ref. No. CMA/DSM/ILA/145/12.

3. That, while the Mediation Proceedings were going on, the parties were

negotiating the Respondent’s claim to resolve the dispute, the claims of which
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[image: image1.jpg]IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION OF THE HIGH COURT
AT DAR ES SALAAM
MISC. APPL. NO. 73 OF 2012
ATTORNEY GENERAL

APPLICANT

VERSUS

MEDICAL ASSOCIATION OF TANZANIA (MAT) RESPONDENT

Date: 22/6/2012
Moshi, J.
RULING
The Attorney General has filed an application under certificate of urgency
against the Medical Association of Tanzania (MAT); the parties are herein
referred to as the applicant and the respondent respectively. The applicant is
praying for the following orders:-

EX-PARTE
1. That this Honourable Court be pleased to grant an order for temporary
injunction, restraining the Respondents and their members from calling for
or participating in the strike pending the determination of the application
inter parties.
2. That this Honourable Court be pleased to give such further orders and

directions in these proceedings as it shall deem appropriate




[image: image2.jpg]has been approved under section 77 by the Essential Services Committee. The
applicant submission indicate that this was not done. So, this is a triable issue

which will be determined interparties.

Another element is whether there will be an irreparable loss occasioned: a
loss which can not equated nor compensated by an award of damages. | agree

with the applicant that loss of life can not be rewarded by damages as

compensation

For the balance of convenience; the comparative mischief or
inconvenience likely to be caused from with holding the injunction; as urgued by
the applicant; | agree with them that non will oceur, as the respondent claims

may be considered; and are capable of being equated during the trial

| therefore, basing on the aforestated reasons do hereby grant the

application and order a temporary injunction to the following effect:

That the respondent and its members country wide, are
restrained from calling for or participating in the strike pending the
determination of the application inter parties.

Itis so ordered %
$. C.Moshi

JUDGE
220612012





[image: image3.jpg]interests but lives, which they believe will perish if temporary injunction is not
granted.

He finally prayed that, the court grant temporary injunction to restrain the
respondents and its members country wide from calling for o participating in the
strike pending the determination of this application interparties and further that
the court give further orders and directives as it deems appropriate since they
believe that the acts are unlawful. Lives and interest of the general public will

be protected after issuing an ex-parte temporary injunction

Now having these submissions, lets first understand what's an injunction;
is an order of the court restraining the defendant from continuing in course of
wrong conduct, or requiring him to take certain measures, to abate a wrong,
which has created (see the case of Alhaji Muhidini a. Ndolanga (supra). So,
the issue here is whether the principles or conditions for granting temporary
injunction have been met? Considering the submissions; whether there's a
primafacie case; there's submission to show that the respondent is in an
essential service sector therefore she ought to have exhausted the statutory
requirements set under sections 76 (1) and (2) of the Employment and Labour
Relations Act, Act No. 6/2004 before calling for strike. Section 76 (1) restricts
right to strike for persons engaged in an essential service; whereas section 76
(2) puts a proviso and condition when they can strike. That (a) there's a

collective agreement providing for minimum service during a strike or lockout,
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[image: image4.jpg]and they must meet some condition, which they haven't met. Otherwise, the
strike is unlawful.

On the irreparable injury likely to be suffered it has something to do with
the lives of the people: one life is gone, is gone forever. That Para 7 & 8 of our

affidavit be adopted in this respect.

On the balance of convenience, that the applicant has a lot to loose
because it's applicant's duty to protect the lives of the public while the
respondent would have nothing to loose if the injunction is given. Instead will be

required to do what they are supported to do.

Mr. Mweyunge urgued further that, the interference of this court is
necessary 1o protect the lives of public. If at all there’s any loss to the
Respondent, it can be repaired

He referred the court to the case of Ali Ahaji Mhidin Mndolanga & Al
Haji Ismail Aden Rage Vs. Registrar of Sports Association and others
Misc. Civil cause No. 54/2000, HC (unreported) at Pg. 7 in this case the court
said that in granting temporary injunction public policy and interest should be
considered.  Thus interest of community should be considered. Thus the
balance of convenience should be for the public. Therefore the court should

take these into consideration to protect the general public interests, not only
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[image: image5.jpg]There has to be a collective agreement providing for minimum services.
The agreement which has to be approved by essential services
committee under section 77 of the Act.

That this requirement has not been met and no steps or attempt has been
taken by the respondents to have these conditions in place. If a temporary
injunction is not granted. there will be an irreparable loss or injury on the part of
the applicant and the strike will be at the expenses of the lives of Tanzanians.
Not only sick persons, but everyone that needs medical attention Including;
infants women in labour, deceased sisters & brothers & many others. It's for
that reason that they pray this court to grant temporary injunction for the sake of
Tanzanians, & the public at large.

That for the court to grant temporary injunction at least 3 condition must

be met:-
1. Existence of primafacie case

2. lrreparable injury to be suffered.

That the court interference is necessary to protect the applicant from the injury
that s irrebarable.

3. The balance of convenience which is likely to be caused by withholding an

injunction.

These principles are established in case of Attilio v. Mbowe (1968) HCD

On the existence of Primafacie case. The respondents are in essential services




[image: image6.jpg]requires that the Respondent be served at least 48 hours before the hearing but
the circumstances of this case has necessitated failure to comply with the Rule
of service for various reasons. They prayed to adopt the whole of their affidavit
sworn by Director of Administration and Human Resources in the Ministry of
Health and Social Affairs, MS Tabu Chando.

That, there has been proceedings in the CMA between the applicant and
the respondent. All along, the applicant believed that the mediation was in good
faith. Abruptly the respondents made a U-turn and decided not to continue with
mediation in the CMA and invited the Media to declare a strike. The applicant
took some steps to bring them to the table of negotiations but they turned hostile
and instead on 19" day of June, 2012 they insisted to start a strike by tomorrow;
i. e 23/6/2012

That, they couldn't serve them because of the time, because the time
required to serve them; by the time they serve them; time would expire and the
respondent would have gone on strike hence an irreparable injury. It's for that
purpose that they prayed that they be heard ex-parte for the temporary
injunction. The respondents are in the essential services. They can not strike
unless the conditions under section 76 (2) (a) & (b) of the Act have been met

These conditions requires  the following to be in place:




[image: image7.jpg]expense of the lives of Tanzanians who need medical attention in hospitals all
over the Country. (A copy of the Nipashe News Paper of 21 June 2012,
Mtanzania News Paper of 22 June, 2012 Mwananchi News Paper of 22+
June, 2012 and undated notes to Lake Zone Hospitals among others are
attached and marked as ANNEXTURE “AG2” A, B, C & D.

8. That the Respondents action if not restricted will also undermine the dignity of
the deceased human being and other related attention.

9. That, the applicant has referred the CMA proceedings to this Court for
determination and the same is pending.

10. That further the intended act will cause ireparable injury and or loss not only to
the affected persons but also to the general public.

Mr. Mweyunge, Senior State Attorney submitted for the applicant among
other things thus: they have brought the application under certificate of urgency
under Rule 25 (1) (2) and (3) of the Labour Court Rules, and the Chamber
Summons under Section 2 (3) of Judicature and Application of Laws Ordnance
CAP 358, Section 84 (1) (a) (i) and 94‘ (1) (f) (ii) of the Employment and Labour
Relation Act, Act No. 6/2004 (ACT) , Rule 24 (ii) (a) and (c) and 55 (1) & (2) of
the Labour Court Rules GN.106/2007 and under XXXVII Rule 4 of the CPC.
CAP.33RE

That they are applying for temporary injunction — Ex-parte, pending
hearing interparties, further there's pending a statement of complaint in this

courtitis No. 4/2012. That they understand that section 84 (2) & (3) of the ELRA

a




[image: image8.jpg]some have now been worked upon and fulfilled by the Government and some.
were still under negotiations. The worked upon claims includes but not limited
to, increase of on-call allowance from Tshs.10,000/= to TShs. 25,000/=
carrying out post mortem from TShs. 10,000/= to TShs. 100,000/= for specialist
and TShs. 50,000/ for the assistants, Green Card for National Health
Insurance Funds has been provided. It is further stated that, the applicant has
already paid more than TShs. 7.9 billion in respect on-call allowance. Some of
the evidence of transfer of funds for that purpose are attached herewith and
marked as ANNEXTURE AGC1.

. Further to the above, the Applicant has taken precautionary measures against
the risks of infections and has set aside funds for procurement of hepatitis B
vaccination for all medical pract6itioners the Respondent inclusive. The
Applicant has also increased the budget for medicine, medical supplies and
equipments with the view to improve medical services.

That on the 19" day of June 2012, parties failed to reach a mutual agreement
and the Commission for Mediation and Arbitration declared the dispute
unresolved and the parties there to agreed to refer the matter to High court for
determination.

That the respondent is a Professional body under the umbrella of Medical
Association of Tanzania (MAT) through which the respondents declared the
strike and it is composed of medical practitioners who fall in the category of
essential services.

. That the Respondents, on 21+ day of June, 2012 through media announced to
start a strike country wide by 237 June, 2012 the strike which will be at the
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