Research Topic: The Legality of the Colonial Treaties in light of the independent African states

1. CHAPTER ONE: HISTORICAL BACKGROUND
The European colonial powers, who were then in control of African countries, entered into a number of agreements (treaties) with each other in respect of the areas they colonized.
 The general language is that the said agreements were made on behalf of the African countries/states. Other commentators, however, argue that the primary goal for signing treaties amongst/between the colonial masters was to resolve their misunderstandings or conflicts that arose out of conflicts in controlling natural resources or strategic areas. In that sense none of the treaties were meant for resolving conflicts or at best the interests of the first nationals; traditional occupiers of the land.

The lingering legal question over the said treaties is whether or not those treaties signed by colonial masters are still binding the new African countries after restoring their lost independence. Some scholars submit that under the international law, the colonial treaties are of no legal effect whatsoever. The reason adduced is that the new states are strangers to the said treaties.  The legal implication is that neither rights nor obligations arise out to non- parties to an agreement.
 

Other scholars are of the view that colonial treaties are still binding the new African states as there are some elements of state succession. They argue that the colonial masters transferred rights and obligations arising from pre-independence treaties to the new states, thus under international law treaties should be implemented in good faith (pact sunt servanda).

It is, however, argued that a number of African countries have disowned colonial treaties.
 The 1929 Nile Agreements between the UK and Egypt, which gave Egypt exclusive rights over the Nile waters, for example, are no longer regarded by the upper riparian states as binding. Tanzania, for example, has started utilizing lake Victoria waters for distributing fresh drinking water to its population, contrary to the terms of the 1929 Nile agreement. Kenya and Uganda as well have projects in place, which otherwise contravenes the 1929 Nile agreement, for utilizing lake Victoria waters.
 

It is against this background that this paper intends to visit a number of treaties that were signed by the colonial masters in Africa and establish whether or not they are still creating rights and obligations to the new independent African states under international law.

The paper intends to revisit three agreements which were entered by the colonial masters   and purported to create rights and obligations to the African states after reclaiming self independence. The 1929 Nile Treaty, the 1890 Heligoland Treaty (also known as Heligoland-Zanzibar Treaty) and the 1913 Anglo-German. The last treaty is of interest as it creates a very interesting scenario. It has been tested before the courts of law, International Court of Justice (ICJ) and the outcome was in affirmative way; that the treaty was actually binding the two countries after they claimed self independence.
 The first two colonial treaties, the 1929 Nile and the 1890 Heligoland have not been tested before the courts of law. Nevertheless, they have created tensions in respect of water usage rights and control of resources therein for a number of years.

The paper also visits Kosovo, a classic example, on how the state succession and declaration for absorbing or carrying predecessor’s obligation happens. Kosovo offers a classic example of the contentious issues on the doctrine of state succession.
1.2 Research Objective
This work intends to analyze some case studies and revisit other works which have dealt with the subject; colonial treaties, with a view of justifying that pre-independent treaties are not binding the new African independent countries. The work may also contribute in resolving the ongoing conflicts in relation to the ownership and control of the Nile waters amongst the riparian states. It may also contribute in building the arguments regarding the question of border conflicts between Tanzania and Malawi. Tanzania maintains that lake Nyasa is shared between the two countries, while Malawi  maintains the entire lake is hers.
 
1.3 Research Question

This paper intends to answer the question whether or not pre-independence treaties bind the new independent African states after regaining their lost independence. In answering this question, the paper will focus on specific cases and treaties which their recognition is disputed and have created some tensions amongst African nations.
1.4 Research argument

This work argues that treaties signed by the colonial masters, create neither obligations, nor rights to the new African independent countries after regaining their lost independence. 
1.5 Research structure
This work is divided into two chapters: chapter one and two. Chapter one deals with the historical background of the pre independent treaties which were signed by colonial masters allegedly on behalf of African countries.
Chapter two of this work deals with the question of whether or not pre-independent treaties bind the new African states. The chapter visits a number of case studies to build its case. It argues that pre-independent treaties do not bind the new African states. It adduced a number of reasons such as none participation of African countries in the treaty making, the doctrine of pact sunt servanda, and clean slate theory in support of its assertion. At the end, the work offers a concluding remark.
 CHAPTER TWO: THE LEGALITY OF PRE-INDEPENDENT TREATIES IN AFRICA
2.1 Treaties defined

The 1969 Vienna Convention on the Law of Treaties defines a treaty in the following terms: 

...an international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation.
 
The definition suggests that for a treaty to be recognized as a treaty, three conditions must be fulfilled. The conditions are: the treaty has to be concluded by states, must be in a written form and lastly, it must be governed by international law. For the Vienna Convention, any other forms of treaties which do not follow within this definition are not covered by it. In other words, they do not qualify to be termed as treaties.
2.2 Africa and Pre-Independent Treaties

 Most of the new African countries got their independence in the period between 1945 and 1960. After independence, African states found themselves amidst a number of treaties which were purportedly entered on their behalf by their colonial masters.
 Treaties that African states found themselves in, varied from bilateral to multilateral ones.
 The most important thing is, most of them were meant to serve the interest of the colonial masters and not African states.
 
After independence, many new African countries started to take some initiatives to disown the said treaties.
 However, some of the new African countries recognized some treaties so long as they were protecting their interests. In the conflict between Cameroon and Nigeria over the ownership of the Bakassi peninsula, for example, Cameroon used a colonial treaty to advance its interest that the Bakassi peninsula was/ it is her territory.
 Furthermore, in the dispute between Tanzania and Malawi regarding the ownership and control of lake Nyasa, Malawi advances its claim that the entire lake belongs to her via a colonial treaty, the 1890 Anglo-Germany treaty.
 
On their part, colonial masters tried to push for the recognition of the said treaties under the principle of state succession so as their interests, formally secured by treaties in question, could continue to be protected even after African countries free themselves from colonialism.
 
Viewed against this background, it is clear that there are two schools of thought amongst African countries regarding the legality of pre-independent colonial treaties.
 One school argues that pre-independent treaties, if at all favor their interests, are binding, valid and enforceable against the new independent African states. The other school, anti-colonial treaties school, is of the opposite view.
 Therefore, there are no hard and fast rules in finding out whether or not each country in Africa regard colonial treaties as binding/not binding it after regaining  its independence.
2.3 The Legality of the Colonial Treaties

As we have explained in the previous chapter, this paper argues in a negative manner,  that pre-independence treaties in Africa are not binding African states after regaining their independence. To appreciate our claim, this chapter revisits three cases/scenarios regarding the pre-indepencence treaties: the Bakassi peninsula (the 1913 Anglo-Germany treaty), the 1979 Nile water agreement and the 1890 Heliogoland treaty (Tanzania vs Malawi). Thereafter, this chapter adduces its reasons in support of its assertion.
2.4. 1 Case studies on the legality of the colonial treaties

Case study 1: The Bakassi Peninsula case (Cameroon vs Nigeria).

The Bakassi Peninsula conflict involved Cameroon and Nigeria, where the two countries claimed the ownership of the Bakassi peninsula. The interesting part of this case study is that the legality of the colonial treaty, the 1913 Anglo-Germany treaty, has been tested before the International Court of Justice (ICJ).  The ICJ held that the 1913 Anglo-Germany treaty, concluded between Germany and Britain, shifted the Bakassi peninsula from Nigeria to Cameroon.
 The treaty involved the exchange of letters between German and Britain in 1913 and ended up with a Protocol signed in 1914.
 

To appreciate this  case study, its worth to narrate the facts of the matter. Hereunder are the facts:
It was alleged that before the occupation of  Cameroon and Nigeria by the western powers, the disputed Bakassi peninsula was under the kingdom of Calebar (Nigeria). During the scramble for Africa, Queen Victoria signed a protectorate treaty with the King, Akwa Akpa, and chiefs of the Kingdom of Calabar in 1884.  Since then British Empire had been occupying Calabar and the Bakassi peninsula, although the latter was not the part of the Calabar Kingdom.

 After sometimes, the Bakassi peninsula was ceded to German and later on to the League of Nations when German lost all her colonies. After the WW1, Cameroon became under the League Nations but under British Empire administration. It was also alleged that in the period between 1951 and 1961, Nigeria and Cameroon had exchanged some information regarding the ownership of the Bakassi peninsula. In 1961, for example, Cameroon sent a diplomatic note together with a map to Nigeria. The map showed that the Bakassi peninsula as the part of Cameroon.
 The Nigerian authorities received and acknowledged the map and the Diplomatic note in 1962. The evidence showed the League of Nations had  also placed the peninsula into the hands of Cameroon.

Again, in 1975 the two countries, Nigeria and Cameroon, signed the Maroun Declaration whereby the two leaders (presidents) General Yakubu Gowon (Nigeria) and Ahmadu Ahidjo (Cameroon) allegedly agreed the disputed peninsula to be part of Cameroon and some parts of Cameroon were in fact parts of Nigeria.
 

Cameroon built its case on the basis that the disputed area was in fact hers as the 1913 Anglo-Germany treaty had shifted the area to Cameroon. The Maroun Declaration and Younde II also did confirm what was agreed in the previous colonial treaty, the Anglo-German treaty. In that manner the colonial treaty was legally binding on the two countries.
 On the other hand, Nigeria relied on the earlier agreements between the British empire and the King of the Calabar Kingdom in 1884 in which the Bakassi peninsula was regarded as the part of Nigeria (Calabar kingdom).

The ICJ ruled in favor of Cameroon heavily relying of the 1913 Anglo-German treaty which transferred the Bakassi peninsula to Cameroon.
 The verdict by the ICJ shades some light on the matter that pre-independence colonial agreements, entered between or among colonial masters, are in fact binding African states after they regained their lost independence.

However, it is important to point out that the case was not solely decided on the single fact, the 1913 Anglo-German treaty. There were other matters which were taken into consideration.
 There were a number of issues that were taken into consideration. The the Maroun Declaration and Younde II, for example, where Nigeria seemed to acknowledge that the Bakassi peninsula was not her territory.
 

It is also well documented that the Nigerian practice in recognizing that the Bakassi peninsula as not its territory also played a key role for the ICJ to rule in favor of Cameroon. The Nigerian authorities, for example, at various times acknowledged that the Bakassi Peninsular was the part of Southern Cameroon which ceased to be part of Nigeria by 1961 when the government of Nigeria received a diplomatic note from Cameroon. Further, the Nigerian Minister of Foreign Affairs replied a note from Cameroon with a note (Diplomatic Note No. 570 of 27, 1962) forwarded to the Embassy of the Cameroon in Lagos. The note had an attachment of a map, prepared by the Federal Directorate of Surveys (Nigeria) which acknowledged that the Bakassi Peninsular was the part of Cameroon.
 
Case study 2: The 1929 Nile Agreement
Introduction

The ownership and use of the river Nile waters have been in conflict for a number of years. No country, however, has sought to judicially resolve the matter.
 Egypt, the downstream country claims total ownership and control of the Nile waters drawing its mandate from the pre-independence treaty; the 1929 Nile water agreement.
 Other riparian states such as Tanzania, Kenya, Uganda, Rwanda, Congo DRC and Burundi, Ethiopia, South Sudan, Sudan and Eritrea, for example, are of the view that the claim by Egypt cannot be sustained or have any legal effects to them as they are strangers to the said treaty.
 

The matter started shortly after the WWI where cotton was highly demanded in the world market.  As a result of that demand, the need for more production was the ultimate solution.
 One of the options was to establish cotton irrigation projects in Sudan and Egypt.
 To have the projects implemented, formal allocation of the Nile waters was at the forefront.  A joint commission composed of Britain and Egypt individuals was appointed. It made some recommendations on how the river Nile waters should be used .

Following the recommendations, the 1929 Nile water agreement was signed between Egypt and the UK. The agreement was in the form of exchange of notes between the two; the UK and Egypt.
 The agreement, among other things, contained three key issues for the purposes of this paper. The 3 key issues are the following:

i. Sudan was to seek approval from Egypt before it undertakes any irrigation projects;

ii. Egypt has exclusive rights over the use of lake Victoria waters and other water bodies which form the part of the Nile river waters; and

iii. No any works that would be developed along the river Nile that would threaten any Egypt’s interest.
 

However, in 1959 the treaty was modified following the Sudan’s demand for the readjustment of the Nile water allocation. At this particular time, Sudan participated as an independent country. The main thing the 1959 treaty did was to divide the Nile waters between the two countries: Sudan and Egypt. Other riparian states were barred from using the Nile waters for any project without the permission from Egypt.
 Since it was a bilateral treaty involving two downstream countries, none of the upstream countries such as Tanzania, Kenya and others participated.

The key legal question is whether or not the 1929 Nile Agreement (UK and Egypt), and (perhaps the 1959 Nile Agreement between Sudan and Egypt) binds other riparian states such as Kenya, Tanzania, Ethiopia and other riparian states which never consented or participated in the treaty making processes. Putting it differently, they are strangers to the said treaty, more even so with the latter agreement between Sudan and Egypt in 1959.
This question will be dealt with in detail together with the other two case studies later on. However, the answer to this question is in a negative way for the reasons that we will adduce later on.
 Case study 3: The 1890 Heligoland treaty
This treaty was entered between German and Britain with the aim of defining their areas of influence in East Africa and other areas in the Western part of Africa.
 The treaty came to implement the Berlin conference where the colonial powers had agreed to peacefully divide colonies in Africa.
 
Under the terms of the treaty, German agreed to surrender to Britain the ownership of Zanzibar, Uganda and lake Nyasa in the exchange with Heligoland in the Northern Sea.
 The agreement itself was signed in Berlin in1901.
 The agreement clearly indicated that the entire lake Nyasa was surrendered to Britain with explanation indicated the border to be on the shoreline in Tanganyika.
 

However, the subsequent maps issued by Britain from 1916 to 1934 showed the border to be in the median line with half of the lake to be in Tanganyika (present day Tanzania) and half of it Nyasaland (present day Malawi).
 The treaty also provided, as per the article I and IV, for possible readjustment of the border to suit the local needs.
 

After the WWI, German lost all her colonies through the Versailles treaty 1919. Tanganyika was taken by Britain, Rwanda and Burundi were under the control of Belgium.
 To that effect, Tanganyika and Malawi became under the control of one colonial master, Britain. From that particular time, Britain started issuing maps showing the border between Tanzania and Malawi to be in the middle of the lake.
 It is, however, alleged that Britain submitted to the League of Nations for giving Tanganyika Independence in 1961 indicated the entire lake was in Malawi.
 

Over the recent past, the two independent countries, Malawi and Tanzania, have been in a war of words as to who owns the lake and its resources thereof. Tanzania, has maintained that the two countries share the lake equally with the border being in the middle of the lake. Malawi has maintained the entire lake belongs to her as per the 1890 Heligoland treaty.
 

As we have seen in the previous pages when dealing with the Bakassi peninsula question, the key question in the conflict between Tanzania and Malawi over lake Nyasa is whether or not the 1890 colonial treaty binds the new independent countries; Tanzania and Malawi. 
The legal analysis of the questions at hand

We have introduced three case studies above in which pre independence treaties are invited to answer the question of their legality. As previously stated, our argument is that pre-independence colonial treaties are not binding the new African states. There are numerous authorities and literatures that support our line of argument.
 In the subsequent section, we adduce reasons to support our claim that colonial treaties  are not binding the new African states after attaining self independence. In the line of that argument, the three legal questions in the case studies are above are therefore answered in the negative form.
2.4.2 Unilateral Declarations

There is a general consensus that many African countries soon after independence expressed their views that colonial treaties entered by their colonial masters are of no legal effect whatsoever to them.
 In building their case, African states argued that the said treaties were entered by their colonial masters for advancing their own interests. Thus, they were never meant to save the interest of African states.
 Kenya, for example, has been, at various times quoted via its spokesperson and its parliament saying that African states inherited not treaties, but the competence to conduct their international affairs.
 Tanzania, as well, in 1961 via its first president, Nyerere, at the United Nations expressed its intention not to be bound by any bilateral colonial treaties. Furthermore, its clearly said that all multilateral treaties would not bind Tanzania unless they were reviewed.
 This formulation by Nyerere, which is commonly referred to as the Nyerere doctrine of treaty succession, was followed by many other British colonies.
 
The key legal question is whether the declaration of not being bound by colonial treaties constitutes a legal binding commitment that discharges a state from any obligation arising out of treaties it had entered into as the colonial treaties purport to be. 
The question of unilateral declaration has been addressed by courts of law. Therefore, there is no doubt that the answer is in an affirmative way; unilateral declarations made by relevant authorities constitute obligations to the party making it.
 In that sense, the expression/declarations made by African states soon after independence, disowning the colonial treaties are valid and legally justifiable and equal to unsigning the said treaties in question.
The matter of making a unilateral declaration was dealt by the court (PCIJ) in the case between Norway and Dermark over the disputed Greenland. Norway, through its foreign affairs minister, Mr Ihlen, in 1919 declared that it would not render its claim for sovereignty futile.
 The Minister's words were recorded in the form of minutes and sent by him to his government.
 One of the questions before the court was whether the statement/declaration made by the Minister was just a unilateral a statement/declaration without any binding effects before international law. The court observed that the declaration made by the Minister was in fact binding to the government the Minister belongs.
 

The similar matter was again addressed by the court in the case of Australia and New Zealand v France. The matter involved atmospheric nuclear tests carried by France in the South Pacific.
 The two countries, Australia and New Zealand, were demanding for cessation of the nuclear tests by France. In a statement issued before the public while the case was still pending before the court, France declared that it has stopped further nuclear tests.
 
Before dismissing the case, the court observed that it is a well settled principle of international law that a unilateral declaration made by a state creates a legal obligation to the maker, though may not be made in a negotiation between or among the states in question.
 The court further noted that there is no need for a quid pro quo or an acceptance by another part for the said unilateral declaration or statement to create a legal binding obligation to the maker.
 At that end, the court dismissed the case on the ground that France had made binding commitments for not carrying on any further atmospheric nuclear tests, thus there was no case to be answered by the respondent (France).
 
Again in the matter between the European Union and the USA before the Dispute Settlement Body (DSB) of the World Trade Organization (WTO), declarations/statements made by a US Trade Representative were held to be creating obligations to the government which the maker belongs.
 The DSB further noted that the US representative was in fact reaffirming the US foreign policy and not creating one.

In this matter, the US trade representative issued a statement before the DSB that the US was preparing its disputed piece of legislation, the Trade Act of 1974 in a manner which was consistent with the WTO-GATT terms.
 

Viewed in the light of these three cases, Norway and Dermark,  Australia and New Zealand v France and the European Union and the USA, one may clearly argue that any African country which has made a declaration that is not bound by colonial treaties has no any obligation or rights from them. In other words, colonial treaties are not binding to them as long as they made declarations of not being bound.
 
Therefore, in the case of Tanzania and Kenya in respect of the 1929 Nile agreements, the same rule applies. The two countries, have, in numerous accessions, unilaterally declared not to be bound by colonial treaties in question, the 1929 Nile agreements. 
The construction of the clean water project without a permission from Egypt, taping water from lake Victoria contrary to the 1927 Nile agreement, by Tanzania is a clear manifestation that Tanzania has no obligation or any rights arising from the 1929 Nile water treaty and the subsequent treaty between Sudan and Egypt in 1959.
 Under the 1929 Nile agreement, Tanzania and any other riparian states, save for Sudan and Egypt, are not supposed to construct or use any water from the Nile without a prior permission from Egypt.
 
As we have in the previous chapters, the matter, the Nile waters control and rights, has not been tested before the court of law, say the ICJ despite the fact that the Nile riparian  states have violated the 1929 Nile agreements several times.
 As we have seen above, Tanzania and Kenya, for example, have developed clean water projects tapping the Nile waters from lake Victoria. Egypt has not taken any action apart from war threats.
 Instead, Egypt has resorted into spearheading the development of the lake the Nile Basin Initiative, an initiative which tries to advocate for equitable sharing of the Nile water resources.
 This perhaps shows that Egypt has realized that it has no exclusive rights over the Nile waters as the 1929 Nile water agreement purports.
In the respect of the question of the ownership (border conflicts) of lake Nyasa, the same rule applies also. Tanzania has, in various occasions, made declarations that it is not bound by any colonial treaties unless it has renegotiated them. By the renegotiation, Tanzania made it clear that it  meant to review and deposit a declaration to be bound, terminate or confirmation of the treaties in question.
 With bilateral treaties, Tanzania has been very clear that they are not binding it at all.
 Therefore, the 1890 Heliogoland treaty is not binding Tanzania so long as it has made it clear that it does not recognize all colonial treaties.
 
2.4.3 Colonial Treaties vs Vienna Convention on the Law of Treaties

Viewed in the light of the Vienna Convention
, one may argue that all colonial treaties lack legal support for them to be rendered as binding to the new African states unless the contrary intentions were expressed or particular actions were taken by a particular African state so as to make them binding.
 They lack legal backups mainly because African countries never consented to them or expressed their willingness to be bound. This general rule has some exceptions. One of the exceptions is, if the contrary intentions were expressed by the new African countries.
 British colonies in West Africa, for example, expressed their intention to be bound by pre-independence colonial treaties.
 
To substantiate our argument, that all pre-independence treaties are not binding to the new African states, we visit the Vienna Convention provisions with a view of establishing our claim.

1 Non-participation of African countries in treaty making and expression of interest
None of the African countries participated, as contracting countries, in the crafting of the said treaties. This phenomenon alone is strong enough in rendering colonial treaties non binding and of no legal effects to African countries.
 One of the cardinal principles for a state to be bound by a treaty is, its participation in the treaty formulation and expression of an interest to be bound.
 In that manner, African countries are completely strangers in the said treaties. As a matter of law, non party to the contract cannot claim to have rights or obligations.
 
From our case study 1, the 1929 Nile water agreement, all other riparian states, apart from Egypt, countries did not participate or consent to be contracting parties of the 1929 Nile water agreement. Sudan, which was not the party to the 1929 Nile agreement, became a party to it via a collateral agreement with Egypt in 1959.
 In that manner, it is therefore suffices to argue that the 1929 Nile water agreement does not bind any riparian states apart from the contracting countries;Egypt, Sudan and the UK.
One  may, however, raise an argument that the UK participated in crafting the 1929 Nile agreement on behalf of its colonies so as to justify the assertion the treaty is binding on the riparian states such as Tanzania, Kenya and Uganda which were under the British rule, thus they consented via their colonial master.
 In respect of colonies which were under the British Empire, Tanzania, Uganda and Kenya, the matter seems to be somehow of vital importance. However, Tanzania, Kenya and Uganda have, at different times, declared not to be bound by any colonial treaties, including the 1929 Nile water agreements.
 As we have seen above under the unilateral declaration concept that after independence the former British colonies distanced themselves from the Nile treaty, thus they in one way or another unsigned the 1929 Nile water agreements.
Furthermore, the assertion that the colonial masters acted on behalf of their colonies is, however, lacking more support in respect of other riparian states such as Zaire (Congo DRC), Rwanda, Burundi (Belgium) and Ethiopia which were under another colonial master, Belgium
 which was not the party to the 1929 Nile agreement.
 
Other commentators are of the view that the new African countries are bound by colonial treaties under the law of state succession.
 This issue of whether or not the new African independent countries are bound by colonial treaties under the state succession doctrine will be dealt with in the subsequent sub-chapters.
2 Pacta sunt servanda doctrine
The Vienna Convention on the law of treaties, articles 31-33, deal with the question of the interpretation of treaties. Article 31, for example, embraces the doctrine of pacta sunt servanda. The doctrine calls for honoring of a treaty (any) in good faith. Lumumba
 is of the view that good faith includes the interpretation of a treaty with the ordinary meaning given to the terms of the treaty in the light of its object and purpose. In his view, Lumumba asserts that if a treaty lacks good faith, for example, has unfair terms on the other parts, then the doctrine of treaties must be honoured in good faith (Pacta sunt servanda) is not ardhered to, thus the treaty cannot be honoured.
In the light of our case study 1, the 1929 Nile agreement, Lumumba submits that the 1929 Nile Agreement lacked good faith because it was entered with bad faith as it contained very unfair terms to the rest of the riparian states, save for Egypt and later on Sudan.
 He argues, for example, the treaty does not create any obligations to Egypt whilst imposes no rights to any other riparian states apart from Sudan and Egypt. Under article 27 of the treaty, Egypt is given all rights to use all the Nile waters during the dry seasons. It further gives Egypt a power to supervise and approve any project that is intended to be implemented by any other riparian states.
 It is therefore argued that the 1929 Nile agreement has a bad faith, thus it cannot be interpreted to sustain the Egypt’s claim or adhering to the pacta sunt servanda doctrine.
There is also a submission that other riparian states were not consulted when the two parties, Egypt and the UK, concluded the treaty. Non consultation is viewed by some commentators such as Lumumba as the manifestation of the bad faith the treaty had. Thus, it does worth to be interpreted in a manner that gives a fair advantage to the party which was not consulted at all.
 
3 Pacta tertiies nec nocent prosunt

The Pacta tertiies nec nocent prosunt doctrine calls for the non binding of the treaty to third parties; strangers. The doctrine is not expressly stated under the Vienna Convention, but it is gathered from the treaty.
 Article 34 of the Vienna Convention provides that a treaty does not create any obligation to third parties without their consent. However, for a treaty to create obligations to third parties, the Vienna Convention provides two conditions: the third party expresses its intention to be bound by a particular treaty and the treaty intended to create obligations to third parties.
 In simple terms, third parties have no rights or any obligations in respect of treaties they have never consented to be bound.
Viewed in the light of the Vienna Convention, the Egypt’s claim that the 1929 Nile water agreement binds third parties lacks authority as the new African countries are strangers to the said treaty. The argument that the British acted or signed treaties on behalf of its colonies cannot be sustained. As we have seen in the previous chapters that many African countries distanced themselves from colonial treaties, therefore the claim of the colonial master acting on behalf of its colony is not valid.
 
African countries, like Tanzania (Tanganyika by then) soon after independence, declared that the 1929 Nile Water Agreement was not binding to its part as it was incompatible with its sovereignty. Tanzania also declared that Belbase treaties are not binding on her.
 It regarded the Belbase and other treaties as void because there were entered by the British Empire and not the League of Nations which had mandate over Tanzania.
 
In respect of the 1890 Heligoland treaty, the same rule applies. Tanzania never participated, consented or expressed herself in any way to be bound by it. Further, Tanzania expressed herself clearly that it will not be bound by any colonial treaties unless it reviews them in the light of its sovereignty.
 Furthermore, via its first president, Nyerere, Tanzania also distanced itself from any colonial treaties through the so called the doctrine of selective succession which became to be famously known as the Nyerere doctrine of selective succession.
 Under the Nyerere doctrine, Tanzania declared all colonial treaties are not part of its obligations.
 
Case study 4: Kosovo Declaration of independence and law of state succession
A brief background about Kosovo and Treaties
Kosovo declared its independence from the Belgrade governance in 2008.
 Prior to its independence, Kosovo suffered massive violation of human rights which forced the world to intervene in 1999 to remove the Belgrade governance in Kosovo. The declaration of independence came after many years of negotiation with the Belgrade authorities without any success.
 
Similar to some African countries which were under the League of Nations, Kosovo was under the UN administration for a number of years.  In 2008, the United Nations Security Council submitted to the ICJ a request for an advisory opinion regarding the Kosovo’s declaration of independence.
 The advisory opinion was delivered in 2010. The ICJ was of the view that the Kosovos’ Declaration of independence was not in the violation of general international law, the UN Security Council Resolution 1244, and the Constitutional framework.

Declaration to be bound by former treaties

There are two documents that express the Kosovo’s willingness to be bound by treaties which were entered prior to its declaration of independence: the Constitution of Kosovo and the Declaration of Independence.
 It declares that it will to be bound by the prior treaties until such time when they are either renegotiated or withdrawn.
 The Constitution of Kosovo declares that Kosovo will honor all treaties entered by its predecessors: the United Nations and Yugoslavia.
 It also declares the power of Kosovo to enter into new agreements with other countries and international organizations.
 
In respect of new treaties, the constitution allows the President to ratify them just by appending his/her signature.
 The constitution again states that once treaties are ratified, they become part of the municipal law and they supersede local laws.
 
The Declaration of independence 2008 also provides that Kosovo is willing to honor all agreements that were entered by its predecessors until such time when they are renegotiated or withdrawn.
 The approach taken by the Kosovo authorities is similar to the one taken by Tanzania via the Nyerere doctrine on treaty succession; selective succession of treaties.
 The 2008 Kosovo Declaration of independence paragraph 9, for example, provides:
We hereby undertake the international obligations of Kosovo, including those concluded on our behalf by the United Nations Interim Administration Mission in Kosovo (UNMIK) and treaty and other obligations of the former Socialist Federal Repulic of Yugoslavia to which we are bound as a former constituent part, including the Vienna Convention on Diplomatic and Consular Relations. We shall cooperate fully with the International Criminal Tribunal for the Former Yugoslavia. We intend to seek membership in international organizasations, in which Kosovo shall seek to contribute to the pursuit of international peace and stability.
 
Though the Kosovo’s example, does not give us a direct example relating to colonial treaties and the new independent states, it gives us clear indication on how the question of treaty succession can be addressed. Like Tanzania and Kenya, Kosovo has expressed its intention to be bound by its predecessor treaties entered for Kosovo until such time it renegotiates or the said treaties are withdrawn.
 However, the Kosovo’s expression is clear and embodied into its mother law of the land; constitution. Kenya and Tanzania have not made such efforts. They just denounced colonial treaties verbally through their leaders or their parliaments. However, as we have seen in the cases above about the unilateral declarations bind the maker. It does not matter whether the declaration is made orally or in writing.
 
2.5 Are the New African States Bound by Colonial treaties via the Succession Principle?
2.5.1 Introduction
The doctrine of state succession defines what happens when one state splits into states (two or more) or one surrenders its sovereignty to the other. The word surrender may include voluntary or involuntary surrendering.
 Normally, the successor state absorbs in wholly or carries with it all its predecessor’s obligations. However, in respect of decolonization the concept is different.
 The International Law Commission, for example, has agreed that the then decolonized states are born free and out of any international obligation.
 The doctrine of state succession is one of the most contentious areas of international law.
 The rationale behind the controversy regarding state succession is because it engages politics and perhaps unsettled principles.
 
One of the most contentious areas in the state succession is whether or not the new state is obliged to carry with it all or in part obligations which its predecessor had under international law. There are divergent views regarding this question. Some commentators view the new states as the successor of the former one, thus they must bear all obligations their predecessors had. The underlying theory is known as the ‘continuity theory’.
 Other commentators are of the contrary view. They view the new states as born out free without any obligation. The underlying principle is known as the ‘clean slate principle’.
 
One clear principle regarding the law of state succession, however, is that the new state cannot avoid to be bound by customary international practices.

A mere change of government
A mere change of governments or a simple insignificant change of territory, population or territory, does not amount to the demise of the statehood, thus cannot invite the doctrine of state succession to apply.
 The change of government, for example, as it was in the case of Sudan, where several coup detat were experienced at different times with a significant change of governments from 1984-1989 was held to be insignificant to warrant the call for the state succession doctrine.
 The government in power by then failed to honor its contract with a private company, Trans-Orient Marine Corp, by citing the change of government (military to civilian to military) has resulted in a new state, thus has no obligation to honor previous commitments by other governments. The court observed that it was just a change of government and not statehood.
 
Similarly, the Bolshevik revolution in Russia which led to the formation of the Soviet Union and change of governments in China from the Imperial Chinese Government to the Peoples Republic of China respectively, were considered by the courts of law in the US as a mere change of the governments not statehood, thus new governments were liable to pay the debts from their predecessors.
 
2.5.2 The 1929 Nile agreement and the 1890 Heligoland Treaty in the light of the law of state succession

The key legal question is whether or not the Egypt’s claim that the 1929 Nile agreement binds all other riparian states under the state succession doctrine. Likewise, in the case of the 1929 Heligoland treaty, the key legal question is whether or not Tanzania and Malawi are bound by the state succession. If answers in both cases are in a positive way, then the entire lake belongs to Malawi as per the Malawi’s claim and all riparian states are bound by the 1929 Nile agreement as per Egypt’s claim. However, as we have indicated in the previous chapters, the two claims are unlikely to be sustained. 
Under the ‘clean slate theory’, new states are born free and out of any international obligations, thus are free to conduct their international affairs at their own will.
 They are deemed to be born free and out of no international obligation because prior to their independence new states, African countries, for example, were without sovereign. Therefore, their international affairs were done by their colonial masters without their consent or at least their engagement.
 
The signing of the two treaties, the 1890 Heligoland by German and Britain and the 1929 Nile water agreement by Britain and Egypt are classic examples of how African nations were not engaged. Viewed against this theory, it is clear that the Egypt’s claim over the total ownership of the Nile waters as per the 1929 Nile Agreement does not hold water. Thus, new riparian states in respect of the Nile waters, never inherited any treaty from their colonial masters.
 
Equally, the clean slate doctrine does not favor the Malawi’s claim over the total control and ownership of the lake Nyasa as Tanzania was born out free of any obligation after its independence from Britain in 1961. 
Kosovo, for example, as we have seen elsewhere in this work, offers a very interesting example on how a state may be bound by the state succession theory. It expressed, in clear terms, its intention to be bound by its predecessor’s obligations.
 Unlike Kosovo,Tanzania never accepted colonial any treaties in any from; by practice or its municipal law.
The argument that the continuity theory is applicable in respect of the new independent African states is less convincing. For the continuity theory to apply in the two cases, the 1890 Heligoland treaty and the 1929 Nile agreement, one must adduce the evidence that African states in question (Tanzania and riparian states in the question of the Nile waters) participated in one way or another in the crafting of the said treaties or obligation.
 
The Bakassi peninsula question between Cameroon and Nigeria falls outside the law of succession. Though largely decided on the ground that colonial treaty between German and the UK bound the new states, Cameroon and Nigeria, there was sufficient evidence to show that Nigeria and Cameroon participated, at various times, in crafting the agreement after they attained their political independence. In fact, there was sufficient evidence which showed that the two countries met and agreed that the contested area was in Cameroon.
 As we have seen in the case study 1, there were a number of agreements concluded after independence between the two countries in resolving their disputes.
 
Conclusion
In this paper, we have argued that the new African countries are not bound by pre-independence colonial treaties unless the contrary intention was expressed by a particular state after regaining its lost independence. In justifying our claim, we adduced some reasons such as non participation of African countries in crafting the said treaties, the doctrine of pacta sunt servanda and unilateral declarations made by some African states soon after independence. Further, we refuted the claim that the new African states are bound by colonial states through the law of state succession.
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