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INTHEHIGHCOURTOFTANZANIA

ATMWANZA

ORIGINALJURISDICTION

(MwanzaRegistry)

CRIMINALSESSIONSCASENO.22OF1998

THEREPUBLIC

VERSUS

1.CAPT.JUMANNERUMEMWEIRU

2.GILBERTMOKIWA

3.ALPHONCESAMBO

4.PROSPERRUGUMILA

JUDGMENT

MLAY,J:

Thefouraccusedpersons,(1)CAPTAINJUMANNERUMEMWIRU,(2)

GILBERTMOKIWA,(3)ALPHONCESAMBOand(4)PROSPERRUGUMILA,

standchargedwith159countsoftheoffenceofManslaughter,contraryto

section195ofthePenalCode,Cap16oftheLawsofTanzania.Inthe

particularsoftheoffenceitisallegedthat;“onthe21stdayofMay,1996at

about7.30hoursneartheentranceofMwanzaGulfinLakeVictoriawithin
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theMunicipalityandRegionofMwanzadidunlawfullykill[eachofthe

personsspecifiedinthe159counts]”.

Allthefouraccusedpersons,pleadednotguiltytoallthe159counts

containedintheinformation.

Duringtrial,theprosecutionwasconductedbyMr.W.C.Magoma,

learnedPrincipalStateAttorney,ablyassistedbyMr.Feleshi,learnedState

AttorneyandallthefouraccusedweredefendedbyMr.Magongolearned

advocateablyassistedbyMr.Galati,learnedadvocate.

Toproveitscase,theprosecutioncalledatotalof32witnessesand

produced15documentaryexhibits.Bytheevidencefrom the31witnesses

andthedocumentaryevidence,theprosecutionintendedtoprovethatthe

1st,3rdand4thaccusedpersons,beingemployeesoftheTanzaniaRailways

Corporation,MARINEDIVISIONintheirpositionsofCaptain,PortOfficerat

BukobaandPortOfficeratKemondoBayrespectively,and2ndaccusedas

Harbour-masterandShip-surveyor,bytheiractsoromissionsamountingto

culpablenegligenceinrelationtotheshipMV.BUKOBA,causedtheshipto

capsizeon21/5/1996whileonitswayfrom BukobatoMwanza,causing

thedeathofthe159personsnamedinthe159countoftheInformation.

ThefirstProsecutionwitnesswasCAPTAIN CLEOPHASMAGOGE

(PWI).HetoldthecourtthatheworkedasaShipCaptainfortheTanzania
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RailwaysCorporationatMwanza,from 1977to1987risingthroughthe

ranksofMarineSuperintendenttoShippingManagerandthenPrincipal

Marine Operations Manager,AssistantDivisionalMarine Managerand

finallytoMarineDivisionalManager.PW1toldthecourtthatasDivisional

MarineManager,hewasinchargeofBranchManageratMwanza,Kigoma

andKyela.HesaidtheBranchManageratMwanzawasresponsibleforthe

portofMwanza,Bukoba,KemondoBay,Musoma,Nansioandothersmall

portsinLakeVictoria.HetoldthecourtthatthePortManagerofMwanza

wasoneOSCARMUNISI.PW1statedthatasMarineDivisionalManager,

hewastheover-allin-chargeoftheDivisionandhisdutiesweretoliaise

withtheportmanagersonthemanagementoftheports,runningand

maintenanceofships.

PW1saidthatheknew CaptainJUMANNERUMEMWIRU the1st

accusedwhowastheCaptainofMV.BUKOBAin1996.Healsoknewthe

3rdand4thaccusedwhowererespectively,PortofficersofBukobaPortand

KemondoBayPortandalsothe2ndaccusedwhowastheGovernmentShip

surveyorforTanzaniaRailwayCorporationships.

PW1statedthatMV.Bukobawasbothapassengerandcargo

shipbuiltin1979byafirm calledBelgium ShippingCorporation.Hesaid

thattheshipMV.Bukobacapsizedandsankon21st May1996,about12
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kilometresor6.5nauticalmilesfrom Mwanzaandthatthe1staccusedwas

thecaptainoftheshipwhenitcapsized.PW1statedthat,togetherwith

MV.Bukobatherewereatotalof11shipsatMwanza.PW1statedthathe

hadnevercaptainedtheshipMVBukoba.

Inexplainingtheconditionsofoperatingaship,PW1saidthatbefore

ashipisallowedtooperate,ithastobeinspectedbyaGovernmentship

Surveyorandgrantedacertificateofseaworthiness.Hesaidashipisalso

requiredtoberegisteredbuttheregistrationistheresponsibilityofthe

MinistryofCommunicationandTransport.PW1toldthecourtthatuntil

1997whenheleftTRC,alltheshipsbelongingtoTRC,hadnotbeen

registered.

PW1toldthiscourtthattheshipMVBUKOBAwaslastsurveyedby

the2ndaccusedGilbertMokiwawhoissuedaCertificateofSeaworthiness

shipson1stMarch1996.TheCertificateofSeaworthinessExh.P8shows

that2ndaccusedauthorizedMVBUKOBAtocarry85tonsofcargoand400

passengersand22membersofcrew.PW1statedthatonlyonecertificate

ofseaworthinessisissuedforashipatonetimeandthathehadnever

receivedanotherCertificateofSeaworthinessofthesamedateforthe

sameshipMVBukoba.

Perhapsitisnecessaryatthisearlystageformetosaythatthe
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evidenceofPW1regardingtheissueoftwocertificatesofseaworthiness

issuedforMV Bukoba,issignificantinthattheprosecutionforsome

reason,believedthatthe2ndaccusedhadissuedtwodifferentcertificates

ofseaworthinessforMV Bukobaonthesamedate. Thisbeliefwas

disprovedandabandonedbytheprosecutionafterthispieceofevidence

from PW1.

ComingbacktotheevidenceofPW1,hesaidthatinhisexperience

asCaptainofaship,hehadneverseentwocertificatesofseaworthiness

issuedbyashipsurveyorforthesameship.Hestatedthatpriortothe

certificateofseaworthinessissuedforMVBukobaon1stMarch,1996,the

2nd accusedhadmadeinspectionsofMVBukobainpreviousyearsand

issued certificates ofseaworthiness. PW1 told the courtthatifa

certificateofseaworthinessdidnotindicatethevolumeofweightofcargo

ornumberofpassengersandcrew,hewouldnotacceptitasacaptainof

theshipandthatsuchcertificateofseaworthiness,wouldnotbevalid

becauseitisincomplete.

PW1toldthecourtthatfrom therecordsinhisoffice,heknew that

DanishExpertsmadean“inclinationtest”ofMv.Bukobaandmadeareport

whichisExh.P5,inwhichtheyrecommendedthatMv.Bukobashould

continuecarryingthefullloadof400passengersbutonly35tonsofcargo.
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He said thatthe reportExh.P5 was sentto the Belgium Shipping

Corporation whichbuilttheshipandtheBelgium ShippingCorporation,

disputedthefindingsoftheDanishExperts.PW1toldthecourtthatthe

recommendationsoftheDanishExpertswerenotimplemented.Hewent

ontostatethatwhenMV.Bukobawasbuilt,accordingtothecertificateof

seaworthinessissuedbySurveyortoLloydsRegisterofShippingExh.P7,

theshipwasauthorizedtocarry400passengersand200tonsofcargo.

PW1toldthecourtthaton4th May1994anotherDanishExpertone

SORREN sailedonMV.BukobatoPortBellinUganda. Uponhisreturn

from PortBelltheexpertreportedthattheshipMV.Bukobawas“listing”or

swayingtooneside.Theexpertsuspectedthattheshipwascarryingtoo

muchcargo. PW1statedthatwhenthecargocarriedontheshipwas

weighed,itwasfoundtobeonly144.2tons.AccordingtoPW1,ameeting

attended byhimself,the Danish Expertand the Branch Managerone

CaptainKasselowhoisnow deceased.Themeetingreviewedthecargo

whichwasbeingcarriedbyMv.Bukobaandtherecordshowedthatthe

cargoaveragedonmostoccasions,100tons.PW1saidtheyagreedthat

forthesafetyoftheshipMV.Bukoba,itshouldnotcarrymorethan85tons

ofcargo.PW1saidhethenissuedinstructionstothateffectbyaletter

dated11/5/94Exh.P6,whichwascopiedtotheCaptainofMV.Bukoba
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andPassengerAgent.PW1statedthatafterissuingtheinstructionsExh.

P6,hedidnotreceiveanyreportfrom theBranchManagerofanyproblem

onMV.Bukoba.

PW1toldthiscourttherewasanother“inclinationtest”madeonMV.

Bukoba.HestatedthathewasinformedbytheDirectorGeneralofTRC

thatBelgium expertswouldconductan“inclinationtest”onMV.Bukobaon

1stMay,1996.Hesaidpreparationsweremadeforthetestbystoppingthe

operationsofMV.Bukobabutwhenthetestswereconductedhewasaway

onsafariandtheShipyardManagerJOSEPH HIZA PW29,assistedthe

expertswhencarryingoutthe“stabilitytest”.AccordingtoPW1,afterthe

testtheBelgium expertsdidnotmakeanyrecommendationsbutsaidthat

theywouldsubmittheirreportlater.PW1statedthatitwastheBranch

ManagerPW25whoauthorizedMV.Bukobatoresumeoperationsafterthe

“inclinationtest”andthatMVBukobamadetwotripsbetweenMwanza

andPortBellinUgandaunderthecaptainshipofthe1staccused.PW1did

notreceiveareportfrom 1staccusedregardinganyproblemsontheship

onthesetwotrips.

PW1wentontostatethatatthematerialtimeMV.Victoriawasthe

shipassignedtosailbetweenMwanzaandBukoba.Duringthematerial

time a new engine was fitted on MV.Victoria and according to the
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obtainingprocedures,whenanewenginehasbeenfittedtoashipithasto

beinspectedandoverhauledafteraspecificperiod.PW1statedthathe

wasinformedbytheShipyardManagerPW29thatthetimespecifiedfrom

theinspectionandoverhauloftheenginefittedonMv.Victoriahadarrived

andheorderedtheoperationofMV.Victoriatostopfortheinspectionand

overhaul.

PW1statedthatsinceMv.Victoriahadstoppedoperations,hehadto

findanalternativeshiptoservetheMwanza/Bukobarouteandheassigned

Mv.BukobatoreplaceMv.VictoriaontheMwanza/Bukobaroute.PW1

toldthiscourtthatMv.VictoriawasbiggerthanMv.Bukobaandcarried

1,200passengersand200tonsofcargo.PW1statedthaton19/5/1996

MvBukoba leftMwanza forBukoba underthe captainship ofthe 1st

accused.PW1wentontosaythathedidnotknowifthePortofficersat

BukobaandKemondoBaywereinformedonthischangeofships.Hesaid

itwasthedutyoftheBranchManagerPW25toinform theseportofficers

byradiocommunicationandtheControlatMwanza,wasrequiredtoinform

theHeadquartersatDaresSalaam ofthechange.

Ifinditnecessarytopausehereandpointoutatthisjuncture,that

thispieceofevidenceregardingthechangeofship;thedifferenceintheir

capacityparticularlyforcarryingpassengersandthequestionwhetherthe
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changewascommunicatedtothePortofficersatBukobaandKemondo,is

verysignificantinthiscase,asitraisesanassumptionthat,inanticipation

ofthebiggershipMVVictoria,thePortManagersmayhavesoldticketsfor

morepassengersandacceptedmorecargo;thanMV.Bukobahadthe

capacityorauthoritytocarry. Byextensionofthisassumption,more

passengersandprobablymorecargowasactuallycarriedonMV.Bukoba

onitsreturnjourney,thanthatshiphadthecapacityorauthoritytocarry.It

isimportanttokeepthisassumptioninmind,asthesubsequentevents

leadingtothetragicsinkingofMv.Bukoba,unfold,theissuebeingwhether

thesetwoassumptionswillbeconfirmedbyevidence.

Tocontinuewiththeevidence,PW1toldthecourtthatwhenMv.

Bukobacapsizedon21/5/1996,hewasatMwanza.Narratingtheevents

ofthatfatefulday,PW1statedthatonthemorningof21/5/96hewasin

hisofficeat8.15aPassengerAgentatNorthernPortMwanzaarrivedand

informedhim thathehadreceivedreportsthatMV.Bukobahadcapsized.

PW1saidheimmediatelywenttotheSouthPorttotakeMV.Victoriawhich

was undergoing engine overhauls having instructed his Secretary to

transmitthereportonthecapsizingofMV.BukobatoTRCheadquarters

andtootherauthorities.

PW1wentontosaythathesteeredMv.Victoriaslowlytothesame
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toavoiddamagingtheenginewhichhadbeenreassembledquickly.Upon

comingatthesceneatabout10.00am he saidhesawMv.Bukobawhich

hadcapsizedupside-downandalsosawdeadbodiesandsurvivorsfloating

aroundwithinanareaofonemile. HesaidhefoundanothershipMV.

Butiamaalreadyatthesceneandothersmallboats.

PW1saidtherewasconfusionatthesceneaseveryvesselandthe

peopleatthescenetriedtodowhattheycouldtorescuethesurvivorsand

alsotopickupthedeadbodiesandsendthem ashore.Describing MV.

BukobaPW1explainedthatthewholesuperstructurewassubmergedwith

onlypartofthebottom (keel)beingabovewaterbutcontinuingtosink

slowly.

PW1toldthiscourtthattheRegionalauthoritiesincludingthepolice

arrivedatthesceneandreportsonthestateoftheshipwerebeing

communicatedtotheheadquartersofvariousauthorities.PW1wentonto

saythathedidnotgetanyinstructionsfrom hisheadquartersastowhat

measuresheshouldtakeinrelationtotheship. Hesaidtheyhadno

equipmenttopulltheshipashoreastheonlytugstationedatMwanza“Mv.

Ukerewe”wasatKisumuandtheonlytwodiversemployedbyTRC at

MwanzawereonotherdutiesinKigomaport.

PW1toldthecourtthatonordinaryshipotherthanatugcouldnotbe
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usedtodragthesinkingMV.Bukobaasordinaryshipsdonothavethe

mechanism todisengagetheshipbeingpulledintheeventofsinking.He

saidatughadsuchamechanism whichwouldinsuchcircumstanceseject

thesinkingshipwhereasanordinaryshipwouldbeinthedangerofbeing

draggeddownwiththesinkingship.

PW1wentontosaythatwhilehewasatthescenehecouldhear

bangingfrom insidethecapsizedship.Hethereforeinstructedholestobe

boredontheshiptorescuethepeoplewhowereinside.Hestatedthatthe

boringstartedat2.30pm becauseequipmentandgashadtobefound.

PW1explainedthattwoholeswereboredontheshipandfrom thefirst

holeonlyonepersoncameoutalive.Whenheheardpeopleknockingfrom

anotherpartoftheKeelasecondholewasboredatthatplaceandtwo

morepeoplecameoutalive.

PW1toldthiscourtthatafterboringthesecondhole,alotofair

escaped from thesubmerged ship and thelakewasdeveloping large

wavesandtheshipsankcompletely. PW1statedthathesaw the1st

accusedamongthepeoplewhowereclingingtothekeeloftheshipwhen

hearrivedatthescene.HealsosaidthattheChiefEngineeroftheship

oneADOLFMKUDELUCIEN PW30wasanotherofficerwhosurvivedthe

accident.PW1wentontosaythattherewereotherpeoplewhosurvived
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theaccidentinadditiontothepeoplewhocameoutthroughthetwoholes

madeontheship.

PW1toldthecourtonthedayoftheaccidenttheydidnotgetany

assistanceuntiltheseconddaywhensomediversfrom theTanzania

HarboursAuthorityarrivedandeffortstoretrievebodiesfrom theship

continued.Onthethirddaymorediversfrom theKenyanNavyarrivedand

theexerciseofseekingdeadbodiescontinued.PW1statedthatonthe4th

dayhewasarrested. Hestatedthatpriortothearresthehadmadea

preliminaryreportoftheaccidenttoTRCheadquartersbuthedidnotget

theopportunitytomakeathoroughinvestigationoftheincidentandfor

thatreasonhedidnotknowthecauseoftheaccident.Hesaidpriortothe

MVBukobatherehadnotbeenanotheraccidentwherea shiphadsunk.

PW1 ended bystating thathe was laterreleased from custodyand

interdictedbyhisemployerbutafteranenquiryhewasreinstatedinhis

employmentandin1997herequestedtoretirefrom employment.

PW1wascrossexaminedbybothMr.MagongoandMr.Galatiwho

wererepresentingthefouraccusedpersons.InreplytoMr.Magongo,PW1

statedthathedidnotknowwhowasinactualcontroloftheshipwhenthe

accidentoccurred.HesaidwhentheChiefOfficeris“onwatch”heisin

overallcontroloftheshipandisfullyresponsibleforthedecisionshe
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makeswhileheis“onwatch”.PW1toldthecourtthathehadparticipated

intheinspectionofshipwiththe2ndaccusedbuthedidnotrememberhow

manytimeshehaddonesobutonceitwasonashipinLakeNyasa.PW1

said thatin surveying a ship,the surveyorinspects the life saving

applianceswhichincludelifeboats,liferaftsandlifejackets. Healso

inspectsfireappliancessuchasfireextinguishersandnavigationalaids

such as compass and the steering. He stated thata surveyoralso

inspectedradiocommunication,pilotchairssuch asrocketparachutes,

handflaresandsmokebombs.Healsoinspectswhetherthereareany

holesorbadlyloadedpartsoftheshipandsuchplacesastheengineroom

etc.Hestatedthatinthecourse oftheinspectionthesurveyormakes

notesbeforetheCertificateofSeaworthinessisprepared.

PW1toldthecourtthattheoperationsoftheshiparenotsuspended

untiltheCertificateofSeaworthinessispreparedandissued.Hesaidfor

aslongastheSurveyorissatisfiedthattheshipcanoperatetheship

continuestooperateuntilthecertificateisissued.Afterthesurveyitisthe

surveyorwhoinformstheCaptainoftheshipverballythattheshipcan

operate. He said a new captain has to inspectthe Certificate of

SeaworthinessandifithasexpiredhecanasktheBranchManagerforthe

MarineSuperintendenthow hecanoperateashipwhoseCertificateof
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Seaworthinesshadexpired.

PW1toldthecourtthatwhenashipisbuilt,itistheshipbuilderwho

issuestheinitialCertificateofSeaworthinessspecifyingthenumberof

passengers,weightofthecargoandthesize ofthe crewtobecarriedon

theship.PW1saidifthereareanychangesasto thecapacityoftheship

itisthemanagementoftheshipwhichmakesthedecisionandnotthe

surveyor. PW1 said aCertificateofSeaworthinesscontainsalistof

matterswhichtheSurveyorisrequiredtocheck.

Asitwillbecomeapparentlateron,therewasnodisputethatatthe

timeoftheaccident;MV.Bukobahadavalidcertificateissuedbythe

secondaccusedExh.P8.TheSurveyofMV.Bukobaandtheissuingofthe

CertificateofSeaworthinessisthechainwhichlinksthesecondaccused

GILBERT MOKIWA withtheoffencescharged. Theissuewillthenbe

whethertheaccusedwascriminallynegligentinthesurveyofthisshiporin

issuingitwithaCertificateofSeaworthiness.Itisnecessarytohavethis

linkinmindinordertoproperlyunderstandtheevidenceinsofarasit

relatestothesecondaccused.

ComingbackagaintotheevidenceofPW1incross-examination,

PW1statedthatapassengershipoperatesaccordingtoatimetablewhile

acargoshipoperatesona“sailingorder”whichisadirectivetosailtoa
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specifiedport. PW1statedwhereashipoperatingaccordingtoatime

tableisunabletodoso,anothershipcanbeslottedintosailthatroute.

PW1toldthecourtthatradiocommunicationisforcommunication

betweentheshipandportsandwithothershipsanditisamongofthe

itemswhichareinspectedduringsurveyofaship.HesaidasaDivisional

Managerhewouldnotknow ifradiocommunicationatportswasnot

workingifhewasnotgivenareporttothateffect.

Onpassengers,PW1statedtheirnumbercanbeascertainedatthe

portofdisembarkingbymakingaheadcount.HesaidtheSteamerClerk

would normallyhave a passengers’manifestto show the numberof

passengerswhowereontheshipandtheclassinwhichtheytravelled.

PW1saidaCaptainoftheshiphasaccesstothepassengers’manifest

whichispreparedattheportofembarkationandhandedovertothe

SteamerClerkwhowasat toallocateroomstopassengers.Hesaida

copyofthepassengers’manifestisleftattheportofembarkation.PW1

toldthecourtthatthereareshipstandingordersgivingguidelinesto

employeesonhowtoperform theirdutiesandtherearealsoInternational

MaritimeRegulationswhichtheyneedandtheyareliketheships’standing

orders.

Onfurthercross-examinationbyMr.Galati,PW1statedthatitisthe
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shipbuilderorManagementofashipwhodeterminesthecapacityofa

shipandnotaShipSurveyor.HesaidtheydecidedinameetingthatMv.

Bukoba should carry85 tons ofCargo. He stated thathe saw the

CertificateofSeaworthinessforMV.BukobaExh.P8showingthattheship

isauthorizedtocarry85tonsofCargo.HesaidtheSurveyor2ndaccused,

issuedthecertificateaccordingtotheirdecisionandtherewasnothing

wrongunderExh.P8.

PW1wentontosaythatDanishexpertshadrecommendedthatMV.

Bukobashouldcarry35tonsofCargoonlyandtherecommendationwas

madeaftertheexpertshadmadetests.PW1saidthattheirnondecision

thattheshipshouldcarry85tonsofCargowasmadeaftertheyhadfound

from theirrecordsofMVBukobathattheshiphadbeencarryingout100

tonsbuttheydidnotmakeanytests.

PW1toldthecourtthat“sinking”means“rollingover”.Hesaidifa

shipisunstableitmaycapsizeandlateritmaysink.Hetoldthecourtthat

thisiswhathappenedtoMV.Bukoba.HesaidMV.Bukobahadastability

provenwhichwaspresentandknowntoTRCevenbeforetheCertificateof

SeaworthinessExh.P8wasprepared.HesaidhedidnotknowifTRCwas

negligenttocontinueoperatingtheshipaftertheproblem wasknown

becausenoexpertdirectiveoradvicehadbeengiventostopoperatingthe
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ship.

PW1wentontosaythatifashipisoverloadeditmaycapsizeand

sink orsink directly. PW1 ended by saying that1st accused was

subordinateto him and thatthedrilling oftheship wasdoneonhis

instructions.

PW2CaptainMANASSEEPHRAIM KOMBOtoldthiscourtthathewas

ashipCaptainemployedbyMarineServicesCompanyLtd.asubsidiary

companyoftheTanzaniaRailwaysCorporation(TRC).Hestatedthathe

hadworkedonMV.BukobaasaSecondOfficer,onMV.Serengetialsoasa

SecondOfficerandasChiefOfficeronMV.Nyangumi.Hewasalsothe

ChiefOfficeronMV.Bukobauntil30thJanuary1996andfinallybecamethe

Captain ofMV.Butiama. Hesaid MV.Butiama wassailing between

MwanzaandNansioportsandtheshiphasthecapacitytocarry200

passengersand100tonsofCargoand20membersofthecrew.

PW2saidthatheknewaboutthecapacityofMV.Butiamafrom the

shipdrawingssuppliedbythebuilderoftheshipandfrom thestability

bookletandtheCertificateofSeaworthiness.Hesaidthatheremembered

tohaveseentheshipdrawingsofMr.BUKOBAbutnotthestabilityBooklet

ortheCertificateofSeaworthinessofthatship.Hewentontosaythatit

waswrongtosailashipwithouthavingitsCertificateofSeaworthiness
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anditwouldbethefaultoftheCaptainandowner,ifashipsailedwithoutit.

PW2statedthattheCaptainhasthedutytoensurethattheshipwas

safeforthepurposeofthejourneybeingundertakenandthattheCaptain

receivesreportsfrom hisofficerssuchastheChiefOfficerregardingthe

loading ofpassengersand Cargo;from the ChiefEngineeron safely,

enginesandfuel.From theChiefStewarthereceivesreportsoncatering

facilitiesontheship.Hesaidthe“officeronwatch”informstheCaptainon

radiocommunication.PW2saidradiocommunicationisimportantforthe

safetyoftheshiptocommunicatewithportsandtoissuedistresssignals

incasethereareproblems.HesaidMV.Bukobahadtworadiosystems

VHFwhichhasarangeofabout25-neuroticalmilesor50kilometresand

HFwhichhasalongerrange.HesaidsimilarradiosystemswereonMV.

BukobaandalsotheportsofMwanza,BukobaandKemondoBay.Hesaid

hedidnotknow thestateoftheradiosystemsatBukobaandKemondo

BaywhentheaccidentofMv.Bukobaoccurred.

PW2toldthiscourtthateverypassengershipoperatesonatime

tablewhichisknowntotheportofcall.Hesaidhalfanhourbeforeaship

leavesportithastomake,onelonghootwhichshowsthattheshipwill

departwithin1/2 hourandthenmakesanothershorthootfiveminutes

beforedeparture.Afterthefiveminuteshaveexpiredtheshipsailsoutof
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theportunderthedirectionoftheCaptain(castingoff).Hesaidthedutyof

theCaptainistosafeguardtheinterestsoftheship-owner,theinterestsof

thecrewandsafetyoftheship.HewentontosaythattheFirstOfficeris

responsiblefortheloadingofcargoandpassengersandservicingofdeck

machineryandcargogear. IncarryingouthisdutiestheFirstOfficer

collaborates withportstaff. TheFirstofficerreceivesthePassengers

Manifestand the Cargo manifestfrom the SteamerClerk. These

documentsarepreparedintheofficeofthePortOfficerbytrafficclerks.

PW1saidtheChiefOfficerremainsontheshipduringloadingtoensure

thattheshipwillhavegoodstabilityandalsoreinsurethatthenumberof

passengersisinaccordancewiththecapacityoftheshipandthatthe

passengersstayintheirassigneddeck.Hesaidevenifthepassengersare

inaccordancewiththecapacityoftheshipitmaybedangerousiftoo

manypassengers movetoonedeckoftheship. PW2toldthecourtthat

inhiswork,theChiefOfficerisassistedbytheSteamerClerkandpolice

officerswhoareontheshiptoensurethatpassengersstayremainintheir

appropriatedecks.

PW2toldthecourtthatthecapacityoftheshipenablestheshipto

attaintheproperdraughtonloadline,whichisthelinetowhichtheship

sinkswhenitisloaded accordingtoitsmaximum capacity.Hesaidboth
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theloadingandoffloadingoftheshipmayendanger thestabilityofthe

ship.Hesaidifashiphasfewerpassengersthanthecapacityoftheship

morecargo canbeloaded onto theship aboveitsauthorized cargo

capacity;ifthespacepermitsandalsoif,thestabilityconditionspermit.

PW1saidhoweverthatmorepassengerscannotbetakentocompensate

forcargo.Hesaidtodosowouldendangerthesafetyofthepassengers

astherewouldnotforexamplebesufficientlifejacketsandothersafety

equipmentsuchasraftsandlifeboatstoaccommodatetheadditional

passengersiftherewasanaccident.HesaidtheInlandwaterlawsprohibit

overloadingandboththeCaptainoftheshipandtheownerareliableunder

thelawforoverloading.

PW2toldthecourtthatinsailingashiptherearethreeofficerswho

areassignedtheresponsibility,inaccordancewithatimetable.Hesaid

theCaptaintooktheresponsibilitybetween8.00am and12.00noon;the

SecondOfficertookoverfrom 12.00noonto4.00pm andtheChiefOfficer

takesoverfrom 4.00pm to8.00pm from 8.00pm to12.00midnight,itis

theCaptainagainwhiletheSecondOfficertakesoverfrom 12.00midnight

to4.00am (dogwatch)andtheChiefOfficertakesoverfrom 4.00am to

8.00am.PW1saidtheresponsibilityofthe“officeronwatch”is tomake

surethathisshipfollowsthetrackandifsomethingunusualhappenshe
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shouldreportto theCaptain. Hesaidunusualcircumstancesinclude

anothershipcomingtooclosetotheshipandlikelytocauseanaccident,

oriftheweatherbecomesbadforexampleaffectingvisibilityoriftheship

leavesitscourseandalsoanyspecificmatterswhichtheCaptainmayhave

giventobereportedtohim.Specificmatterstobereportedarerecordedin

aregister.Thebreakdownoftheradiocommunicationisamattertobe

reportedtotheCaptain.

PW2toldthiscourtthatashipmaysway(“kuyumba”)inmanyways.

Hesaidifashipswayedonitssideforreasonsarisingfrom insidetheship

e.gmovementofpassengers,theswayingiscalled“listingandiftheship

swaysforreasonsexternaltotheship,themovementtoonesideiscalled

“heeling”. Hesaidiftheshipswaysfrom onesidetotheotherbyreason

ofwaves,themovementistermed“rolling”andiftheshipmovesupand

downbyreasonofwaves,themovementiscalled“pitching”.

PW2statedthatifthesemovementsreachedacertaindegreewhich

isnotallowedforthespecificship,themovementhastobereportedto

theCaptain.HesaidwhenhewasfirstassignedtoMV.BukobaasSecond

OfficertheshipwasassignedtogotoPortBellinUganda.Hesaidthere

werefew passengerson theroutewho neverreached thepassenger

capacity.HealsosaidthecargocapacityleftMV.Bukobawas200tons
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buttheCaptainoftheshipthenoneWilliam Bosinowretired,hadinformed

him thattheshipshouldnotcarrymorethan85tonsbecauseithad

stabilityproblem.PW2saidbecauseofthestabilityproblem theballast

tanksoftheshiphadtohavewaterallthetime.

PW2toldthecourtthatbecauseoftheinstabilityMV.Bukoba“listed”

evenifonlyafewpassengersmovedtooneside.Hesaidforashipwhich

didnothaveaninstabilityproblem itwouldtakethemovementofalarge

numberofpassengersfortheshipto“list”. Hewentontosaythat

instabilityproblem onMV.Bukobawaslongstandingandanadjustment

wasmadebyreducingthecargoinordertoallowforcarriageofwaterin

theballasttanks.Hesaidwhilehewasontheshiptwoofthefourboats

wereremovedfrom theboatdecktoimprovethestabilityoftheship.PW2

told thecourtthathatch coverswhich wereheavywerechanged for

woodenandcanvascovers.

DescribingMV.BukobaPW2saidithadtwocargoholdsonthefore

butatthebottom,whichwereloadedfrom hatchesontheseconddeck.

Hesaidthethirdclasswasonthemaindeckintheforeandbehinditwas

theDinningSaloonandbehindthesaloonwasthesecondclasswhilethe

firstclasscabinswereontheupperdeck.

PW2saidonlandthePortOfficerwasresponsiblefortheamountof
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cargoandthenumberofpassengersauthorizedtobetakenontheship

whileonthetripitwastheChiefOfficerwhoasresponsiblefortheamount

ofcargoandthenumberofpassengerswhoactuallygetontheship.He

saidifapassengerenterstheshipwithouthavingaticket,iftheshiphas

leftport,heisfinedandalsopaysfortheticket.Iftherearealreadyenough

passengersontheshipthepassengercanbeputofftheship.Hesaidif

theCaptainisawareofexcessivepassengersintheshiphehasthe

responsibilitytoensurethattheyareremovediftheshiphasnotleftport.

HesaidboththeCaptainandtheChiefOfficerhavetheresponsibilityto

ensurethattherearenoexcessivepassengersintheshipbeforetheship

sails.

PW2wentontosaythatwhenhewasassignedtoMV.Butiamafrom

hispositionasChief(first)OfficeronMV.BukobaoneLAURENT now

deceased,tookhisposition.HesaidatthebeginningofMay1996MV.

Bukobastoppedoperationsbecauseitwasbeingtestedforstabilityby

experts who had come to Mwanza. He said MV.Bukoba stopped

operationsfortwoweeksduringwhichMV.Butiamawasassignedthe

routetoPortBellandKisumuports.

PW2 told this courtthaton 18/5/1996 a new timetable was

issued/because MV.Victoria which was sailing three times a week
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betweenMwanzaandBukobawastoundergoamajoroverhaulatMwanza

SouthPort.Inthenewtimetable,MV.BukobawasassignedtheMwanza-

Bukobaroute. Hesaidthetimetableforpassengershipsisordinarily

issuedbytheBranchManageranditisissuedtotheCaptainoftheship

andtotheportsbetweenwhichtheshipsails.Meanwhile,MV.Butiama

wasassignedtheroutepreviouslyoperatedbyMV.Bukoba.PW2stated

underthenew timetableon19th May1996hecaptionedMV.Butiamato

PortBellarrivingthereinthemorningof21stMay,1966..Hesaidhedidnot

knowifPortBellwasawareofthechangeofshipandhedidnottakethe

new timetabletoPortBell.Healsostatedthathedidnotknow ifthere

wasanyradio communication between Mwanza and PortBellon the

changeofships.

PW2toldthiscourtthatMV.ButiamaleftPortBellforMwanzaat

6.00pm underhiscommandasthe“officeronwatch”until12.00midnight

whenheleftcommandtohissecondofficer.Hesaidon21stMay1996

whenMV.ButiamawasonitswaytoMwanza,hewokeupat6.00am and

at6.20am hewenttothebridgeto“takewatch”from hisChiefOfficerone

BENSONwhotoldhim hehadnotcommunicatedbyradiowithMwanza.

PW2thenradioedMwanzatoinform them thatMV.Butiamawouldarrive

atMwanzaPortatabout9.30am.HecommunicatedwithoneMPANGALA
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whowasondutyatMwanzaControl.PW2saidaftertalkingtoMPANGALA

heheardovertheirradioonMV.ButiamatheChiefOfficeronMV.Bukoba

oneLAURENT communicatingwithMwanzaControlinformingMwanza

ControlthatMV.BukobawouldarriveatMwanzaPortat8.00am that

morning.PW2saidhedidnothearLAURENTcommunicatinganyproblem

onMV.BukobatoMwanzaControl.

PW2toldthiscourtthattheChiefOfficerofMV.BukobaLAURENT

calledhim andaskedifhecouldtalktotheSecondOfficeronMV.Butiama

oneP.NAZAELLAURENTtoldhim hewantedtoaskP.NAZAELaboutan

“IC”forhisvideo.PW2toldthiscourtthatLaurenttheChiefOfficeronMV.

Bukobatoldhim thatwhentheyarrivedatMwanzahewouldtakePW2to

hisfriendatIdrisa.LaurentthensaidPW2,“WELLCOMETOMWANZA”

andaccordingtoPW2,thiswastheendofthecommunicationbetween

LAURENTandhim.

PW2toldthiscourtthatatabout8.00am or8.05am heheardNorth

PortMwanzacallingMV.Bukobaovertheradiobuttherewasnoreply.

PW2 said when he heard the communication from Mwanza Port,he

advisedNorthPorttolookoutinthePortforMV.Bukoba.At8.30am PW2

heardNorthPortcallingMV.Bukobaagainwithoutgettinganyreply.PW2

theninformedNorthPortthatitwasnotMV.Bukobawhichwasarriving
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from PortBellthatdaysoitmusthavearrivedinport.NorthPortthen

informedPW2thatMV.Bukobahadnotarrivedintheport.PW2stated

thathegotworriedandtwicecalledMV.Bukobaoverhisradiowithout

gettinganyreply.Hesaidhegotmoreworriedandstartedlookingoutover

thehorizonifhecouldlocatetheship.PW2saidhesaidhesawsomething

unusualonthewaterinthedistance. Hethentookoutbinocularsand

throughthem sawsomethingwhichwassubmergedwithpeopleontopof

itandotherpeopleswimmingaround.

PW2thensentoutthedistresssignalMAY DAY,MAY DAY and

reportedthatMV.Bukobahadsunk.Hesaidaftersendingoutthedistress

messagemanycentreswantedmoreinformationandhecommunicated

withvariousstations,includingtheDivisionalMarineManager.PW2then

steeredMV.Butiamatowards thescenewherehefoundtwosmallboats

tryingtorescuethepeoplewhowereswimmingaboutandhejoinedinthe

exercise.PW2saidhesaw the1staccusedwhowastheCaptainofMV.

Bukobaclingingtothekeelofthecapsizedship.PW2toldthecourtthat

whiletheywererescuingthepeopleatthescene,theshipMV.Victoria

arrivedandthepeoplewhohadbeenrescuedandputonMV.Butiama,

weretransferredtoMV.Victoria.PW2saidabout52peoplewererescued

andsomethreebodieswerepickedup.PW2saidCaptainMagogePW1
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hadcomeonMV.VictoriaandothershipsliketheCLARIUS,ORIONanda

Policeboatalsoarrived.PW2wentontosaythatat10.00am heleftthe

sceneonMV.Butiamatotakesomeofthepeoplerescuedashorefor

medicaltreatmentashewassailingtowardstheport,PW2heardoverthe

radiothattherewerepeopleinMV.Bukobawhowereknockingfrom inside

theship.Heheardintheconversationaboutlookingforacetylenegas.

PW2saidwhenhearrivedatporthewenttocollectacetylenegasand

returnedtothesceneonlytofindMV.Bukobahadcompletelysunk.

Onbeingcross-examinedbyMr.Magongo,PW2toldthiscourtthatif

ashipcarriedmorethanitscapacitytheindicationwillbethatthewater

levelwillbeaboutthe“loadline”andifthecaptainseesthatthe“loadline”

isaboutthewaterhewillnotbeworriedthattheshiphasoverloaded.

PW2statedthatregardingpassengers,thereisaspecificspacefor

passengers and therefore there are differentconsideration regarding

overloadofpassengersfrom overloadofcargo. Hesaidoverloadof

passengerswillnotnecessarilyaffectthe“loadline”. Hestatedthat

passengerscanbecountedontheshiportheycanbetakenofftheship

andre-countedastheyentertheship.Hesaiditistheresponsibilityofthe

ChiefOfficertoensurethatthecorrectnumberofpassengersisonthe

shipandtheChiefOfficerisassistedbytheSteamerClerkandPolice
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Officers.PW2statedthecargotobecarriedonMV.Bukobawas200tons

buthedidnotrememberthecapacityforcarryingpassengers.

PW2wentontosaythatinTRC ships,everypersonabovetheage

of3yearsisconsideredtobeapassengerbutthosebelowtheagedof3

yearsarenotrecordedonpassengersmanifest.Hesaidthatpriortothe

accidentofMV.Bukoba,onlythetotalnumberofpassengersin3rd class

wasrecordedontheManifestbutonlythenamesofpassengersinthe2nd

and1stclasswererecordedonthemanifest. Hestatedthatuptothe

moment,personsbelow the age of3 yearsare notrecorded on the

Manifest.Hewentontosaythatpassengersbetweentheagesof3years

and12yearsareconsideredtobe½ passengers.PW2saidconsidering

thatpersonsbelow theageof3yearsarenotrecordedandthatthose

between3yearsand12yearsareconsideredtobe½ passengers,aship

whosecapacityistocarry200passengersmaybecarryingmorethanthat

number,even600people. PW2alsostatedthathehadneverheardof

“postdated”ticketsandthosepassengerson1stand2ndclassmaketheir

bookingsandpurchaseticketsbeforethedayoftravel.PW2toldthecourt

thatastheshipsailsthewateroftheshipdecreasedduetoconsumption

offullandfreshwaterandthedecreaseofweightmayaffectthestability

oftheship.Hesaidfullandfreshwatertanksareatthebottom oftheship
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sothedecreaseofwaterorfuelmaymaketheshiplessstable. PW2

identifiedthePassengersManifestfor1standsecondclasspassengerson

MV.Bukobaon20/5/96,Exh.P.13.Hesaiditwasonoriginalmanifestand

thathedidnotknowifitistheoriginalwhichremainswiththePortoffice

asgiventotheChiefOfficerthroughtheSteamerClerk.

On re-examination byMr.Magoma,PW2 stated thatthird class

ticketsaresoldonthedayoftravelbuthedidnotknow iftheyaresold

before orafterthe ship hasarrived. He said ifthere are too many

passengersitisthisChiefOfficerwhoshoulddeterminewhetherornotthe

shipshouldtakethepassengers.Hesaidifashipwhicharrivesinportis

smallerthantheshipexpected,theCaptainandthePortOfficerhavethe

dutytoconsult.

In ordertopaintaclearerpictureofthebackgroundofMV.Bukoba

andtheeventsimmediatelybeforethelastvoyageitmadetoBukobaon

19/5/96,IwillskiptheevidenceofPW3-PW24andproceedtoconsiderthe

evidenceoftheBRANCHMANAGERthentheSHIPYARDMANAGER.

TheBranchManagerwasOSCARMUNISI,PW25.Hetoldthiscourt

hewasabusinessmanbutpreviously,hewasworkingastheBranch

ManagerofTRC Marine,Mwanza Port,Musoma Port,Bukoba Port,

KemondoandNansioports.HesaidhewasaMarineEngineer.
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He said he was transferred to Mwanza in 1988 as a Marine

Superintendentandhefoundtherewere11shipsofMwanza.Hesaidasa

MarineSuperintendentheworkedwithanexpatriatecounter-partandthe

BranchManagerthen,wasoneISAAC MWAKAJILA andtheDivisional

MarineManagerwasoneKAJIRU.

Itwillhelptostatenowthat,neitherISAACKMWAKAJILAnorKAJIRU

gaveevidenceintheseproceedings.

PW25testifiedthat,hisdutyasaMarineSuperintendentwasthe

maintenanceofall[TRC]shipsinLakeVictoria,LakeTanganyikaandin

LakeNyasaandheworkedincollaborationwiththeShipyardManagerat

MwanzaandtheMaintenanceManagersinLakesTanganyikaandNyasa.

Hesaidatthattime,theShipyardManagerinMwanzawasoneMABALAZA

(mabalazaisnot–witness)PW25saidthatin1989hewaspromotedto

thepositionofShipyardManagerwhichisahigherpositionthanthatof

MarineSuperintendent. HesaidasShipyardManagerhedealtwiththe

MaintenanceofallshipsinLakeVictoria.HetoldthiscourtthatinOctober

1995hewasagainpromotedtobecometheBranchManager.

PW25saidwhenhefirstcametoMwanzain1988hefoundMv.

BukobawasamongthepassengershipsinLakeVictoria. Hesaidthat

whenhewastheMarineSuperintendentandShipyardManager,heheard
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abouttheproblem onMV.Bukoba.HesaidthatMV.Bukobahadastability

problem.TheBranchManagertoldthiscourtthattheproblemswereon

record in generalcorrespondence between the Marine Division and

captainsoftheship,instructingthem oncapacityoftheship.Hesaidthe

originalcapacityofMV.Bukoba,wastocarry200tonsofCargoand400

passengers.Hesaidthecargocapacitywasreducedfrom 200tonsto85

tonsbutthepassengercapacityremainedat400passengers.Hesaidthe

decreasedcapacityto85tonswasremindedbyDanishexpertsbutwhen

hearrivedinMwanzain1988,thechangeincapacityhadalreadybeen

made.

PW25saidheknew thefouraccusedpersons. Hesaidthe1st

accusedCapt.JumanneRumeMwiruwastheCaptainofMV.Bukobawhen

theshipsank.Hesaidthe2nd accusedCapt.GILBERTMOKIWAwasthe

GovernmentMarineSurveyoremployedbytheTanzaniaHarboursAuthority.

Hewentontosaythatthe3rd accusedALFRED SAMBO wasthePort

OfficeratBukobawhilethe4th AccusedPROSPERRUGUMILAisthePort

OfficeratKemondoBay.HesaidhedidnotknowiftheTRCshipsinLake

VictoriahadbeenregisteredwastheobligationasontheGovernment

throughtheMinistryofCommunicationsandTransport.

TheBranchManagertoldthiscourtthatbeforeanyshipcansailit
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hastobeseaworthyandtherewasaSeaworthinessCertificateissuedby

theGovernmentMarineSurveyor.HesaidtheCertificateofSeaworthiness

wasvalidforoneyear.Hesaidthe2ndaccusedissuedthelastcertificate

ofseaworthinessforMV.Bukobain1996.Hestatedthatthe2ndaccused

had inspected the ship with the Marine Superintendent one ALEX

MCHAURU(AlexMchaurudidnotgiveevidence). PW25saidthatafter

inspectingMV.Bukoba,the2nd accuseddidnotissueaCertificateof

Seaworthiness. ImmediatelyafterinspectionhewenttoDaresSalaam

andlatersenttheCertificateofSeaworthiness.Hestatedthatoperations

ofMV.Bukobadidnotstopbecausehiscertificatehadbeenissued.He

saidthiswasbecauseiftherehadbeenanyproblemsfoundduringthe

inspection,instructionsaregiventostopoperatingtheship.Hesaidthe

2ndaccusedhadnotgivenanysuchinstructionsafterinspection.Hesaidit

wasthepracticethatifthesurveyordidnotfindanythingwrongwiththe

ship during theinspection,heallowed theship to operatebeforethe

CertificateofSeaworthinessisissued.Hestatedthattheissuingofthe

CertificateofSeaworthinessdidnottakelong.

PW25statedthathedidnotknow ifthe1staccusedwaspresent

duringtheinspectionbuthewasinformedbytheMarineDivisionManager

aftertheinspectionthattheshipcouldoperate.Hesaidinhisexperiencea
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shipcouldnotsailwithoutaCertificateofSeaworthiness.Hewentontosa

thatthecertificateofSeaworthinessforMV.Bukobahadbeenreceived

before the accident. He said he received only one Certificate of

SeaworthinessofMV.Bukobafrom theMarineDivisionalManager,PW1.

The Certificate indicated thatthe ship was authorised to carry 400

passengersand85tonsofcargo. HesaidtheOriginalCertificateof

Seaworthinessiskeptontheshipandphotocopiesarekeptintheoffice

forrecord.

ThewitnesstoldthiscourtthatheneversentanotherCertificateof

SeaworthinessofMVBukoba,indicatingthattheshipwasauthorisedto

carrymorepassengersorcargothanthosecontainedintheCertificateof

Seaworthinesshehadreferredtoearlier.Hesaidinhisexperience,ithad

neverhappenedfortwocertificatesofseaworthinesstobeissuedatthe

sametimeinrelationtothesameshipbutcontainingdifferentcapacityfor

passengersandcargo.Hesaidifsuchaneventhadoccurredhewould

haveconsultedtheGovernmentShipSurveyorresponsible.Thewitness

identifiedExh.P8astheCertificateofSeaworthinessofMV.Bukoba.He

saidthecertificateExh.P8wasdated1/3/1996andithadbeenprepared

andissuedbythe2ndaccused.HesaidExh.P8showedthecapacityofMV.

Bukobawastocarry85tons,ofcargoand400passengers.Hesaidthata
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CertificateofSeaworthinessisatechnicaldocumentforusebytheCaptain

oftheshipandhisofficersandnotmeantforPortOfficers.HesaidPort

Officersweregivensummaryinformationonthecapacityofeachship.

HewentontosaythatwhilehewastheBranchManager,hedidnot

getanycomplaintonthestabilityofMV.Bukobaandheneversentany

suchcomplainttotheMarineDivisionalManagerPW1.

PW25statedthatatthebeginningofMay1996,MV.Bukobastopped

operationstoundergo“Stabilitytest”byBelgianExperts.Hesaidtheship

MV.BukobahadbeenbuiltbyBelgians.Hestatedthathewasnotpresent

duringthetestsashewasinNairobi. HesaidtheShipyardManager

JOSEPH HIZA[PW29]whoalsoactedasBranchManagerwhenhewas

away,waspresent.Hesaidwhenhereturnedfrom NairobiPW29toldhim

thatthestabilitytestshadbeencompletedandthattheexpertswouldsend

theirreportonthestabilitytestlater.PW29didnottellhim thattheexperts

hadstoppedtheoperationsofMV.BUKOBA.

ThewitnesstoldthiscourtthatPW1calledamanagementmeeting

whichheattendedanditwasagreedthatMV.Bukobashouldbediverted

from its route in orderto go to Bukoba,because MV Victoria was

undergoingoverhaul. TheBranchmanagersaidheinformedthePort

Managersofthechangebywritingtothem.
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HesaidthatMVVictoriacarries1,200passengersand200tonsof

cargowhileMV.Bukobacarriedonly400passengersand85tonsofcargo.

Hetoldthecourtthattherewasnoproblem whethervalidcommunication

betweenMwanzaandotherportsoronMVBukobapriortotheaccident.

ThePortManagersaidthatonMay18,19,20thand21stMay1996hedid

notattenddutybecausehewassick. HeinformedPW1andPW29by

phonethathewassickandhadbeenexcusedduty.

ThewitnesswentontosaythatTRChadregulationsondivisionof

duties.Hesaidtohisknowledge,theChiefOfficersupervisedtheloading

ofcargoandpassengersontheshipandthattheCaptainistheoverallin

chargeoftheshipandherepresentstheTRContheship.Hesaidwhen

theaccidentofMV.BUKOBAoccurredhewassickandthathedidnot

know thecauseoftheaccident.He saidtohisknowledgeasaMarine

Engineer,thespeedofashipcannotbethecauseofanaccidentandthatif

theenginesoftheshipstalled,thatcannotcausetheshiptocapsize.He

statedthatifthewheelisturnedto“hardstarboard”orto“hardpart”thatis

tosay,includingacompleteturnwhileat11knotsspeed,theshipmay

capsizeifitisnotstable. Healsosaidthatifthecargohasnotbeen

properlyplaceditmaycontributetoinstability.

PW25testifiedthatiftheshiphadcarriedmorepassengersthanits



36

capacityandcargobeyonditscapacity,itwouldhavesunkattheport

wherethepassengersorcargogotontheships.Sayifthepassengers

were1,000,000butiftheywereabout700,theshipwouldnothavesunkat

theport. Hesaidhoweverthatifthepassengersweremorethanthe

capacityoftheshipandiftheymovedtooneside,thatmovementcould

causetheshiptocapsize.

Upon cross-examination byMr.Galatiadvocate forthe accused

persons,PW25statedthatthereisadifferencebetween“tocapsize”and

“tosink”.Hesaidashipwhichisstablewillsunkifitisoverloaded.He

agreedthatifatthetimeoftheaccidentMVBukobahadanoverloadit

wouldhavesunk.Hesaidinstabilityofashipwillleadtoashiptocapsize.

WhenthewitnesswasshownExh.P3analbum ofphotographsoftheMV.

Bukobaaccidentinparticularthe5thphotograph,hesaidthepictureshows

thatMV Bukobahadcapsized. HesaidifitissaidthatMV Bukoba

capsized because of overloading,it would depend on the loading

conditionsandhedidnotknow theloadingconditionsofMV.Bukoba

beforetheaccident.UponbeingshowntheCertificateofSeaworthiness

Exh.P8;PW25saiditwasalrightexceptionforthenumberoflifejackets.

Thewitnesssaidthattheexpertsonstabilitywerecalledtoexamine

MV Bukoba because the Surveyorwas notcompetentto dealwith
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problemsofstability.Hesaidthiswasamatterwithinthecompetenceof

raisearchitects.Thewitnessagreedwiththeadvocatethatifanyperson

blamestheShipSurveyorforissuingacertificatetoMVBukobawhenit

hadinstabilityproblems,thatpersonwouldnotberight.Hesaidthatifthe

Belgianexpertshadbroughtareporttosaythattheshipwasunfitfor

sailing,themanagementwouldhavecarriedtheblameforallowingtheship

tosail.HesaidtherewasanothertestcarriedoutbyDanishexpertsand

theManagementattheHeadquartersdecidedtocalltheBelgianexpertsto

nullifythefindingsoftheDanishexperts.

Uponbeingcross-examinedbythe3rd Assessor,PW25saidthere

were11shipsinLakeVictoriabutofthe11ships,stabilitytestswere

carriedoutonMVBukobaonly.Hesaidaccordingtotherecords,stability

testswerecarriedoutonMV.Bukobatwice.Hesaidthefirsttestwasby

Danishexpertsand laterbyBelgianExperts. Hesaid theexpertson

stabilitywerenotcalledaftertheaccident.

ItwillbeobservedatthisstagethatneithertheDanishnorthe

Belgianexpertswerecalledtotestifyduringthistrial.However,itwillbe

madeapparentlateroninthisJudgment,twodocumentsfrom Danish

ExpertswereproducedbytheprosecutionasExhibitsP5andP12.

JOSEPH PETER HIZA who was the Shipyard ManagerMwanza,
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testifiedasPW29.HetoldthiscourtthatheisaShipEngineeremployed

bySeaStarServicessince1999.Hesaidbeforethathewasemployedby

TRCwhichhejoinedin1979alsoasashipengineerworkingonadifferent

ships. InNovember1995hewaspromotedtothepositionofShipyard

ManageratMwanzaSouthPort.HesaidheholdsaDiplomainMarine

Engineeringfrom Finland,aCertificateofCompetenceClassIIIinMarine

Engineeringfrom theDaresSalaam MarineInstitute,aChiefEngineers

endearmentand an Advanced Certificate in Marine Engineering from

Denmark.

HetoldthiscourtthatasShipyardManagerhewasinchargeofthe

WorkshopoftheMarineDivisionandtheworkshopdealtwiththerepairof

ships,vehicles,plant and houses,also with the repair of radio

communication systems. He said maintenance programmes were

prepared by the Branch Manager’s Office assisted by the Marine

Superintendent.

HestatedthattheBranchManagerwasOSCARMUNISIPW 25.Hesaidin

April1996PW25travelledtoNairobiandhebecametheActingBranch

Manager. Hesaid whenleaving forNairobiPW25 informed him that

Belgianexpertswouldcometoperform stabilitytestsonMV.Bukoba.

PW29statedthatheknew thatMV.Bukobahadstabilityproblemseven
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beforehewasinformedbytheBranchManager. Hesaidtheinstability

causedtheshiptoleantoonesidebeforereturningtonormalposition.

TheShipyardManagerstatedthatTRChadpreviouslyaskedDanish

expertstoinvestigatetheinstabilityproblem ofMV.Bukoba.Hetoldthe

courtthathe/didnotrememberexactlywhentheinvestigationbyDanish

expertswasdonebuttheDanishexpertsfoundtheinstabilityproblem of

MV.Bukobatobebad andrecommendedthatitshouldberectified.The

expertsadvisedtheTRCHeadquarterstoasktheBelgian,ship-buildersto

rectifytheinstability.HewentontosaythattheBelgianexpertscameto

studytheinstabilityofMVBukobatowardstheendofAprilandthatthey

arrivedjustonedayafterhestartedactingasBranchManager. The

ShipyardManagersaidtheBelgianexpertscarriedouttestsonMVBukoba

andtheyworkedwithcaptainoftheshipwhoisthe1st accusedand

membersofthecrew.Hesaidthathepreparedtheequipmentwhichwas

requiredbytheBelgianExpertsandthatheusedtogotoseehowthetests

wereprogressingandhetalkedtothe1staccused.Thetesttookbetween

fiveandsixdays.

Hetoldthecourtthatitbecamedifficulttoperform thetestsinthe

portandMV.BukobahadtobesenttoKarumo,wherethetestswere

completed.HesaidhedidnotgotoKarumobutheusedtoreceivereports
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from the1staccused.Hesaidhesawtheexpertsaftertheyhadcompleted

theirtestsandtheytoldhim thattheywouldpreparetheirreportinBelgium

and theywouldsendittotheTRCheadquartersinJuly. TheShipyard

Managersaidthattheexpertstoldhim thattheycouldcontinueusingthe

shipMV.Bukobainthesamewaytheywereusingit.Hesaidtheshipwas

beingusedaccordingtotheinstructionsissuedfrom theOfficeofthe

BranchManagerwhichweregiventotheCaptainoftheship.Hetoldthe

courtthatMV.Bukobawastocarry85tonsofcargoand400passengers.

Hesaid,afterthestabilitytestscarriedoutbyBelgianexperts,MV.Bukoba

startedoperatingagainon12thMay1996.ItsailedtoPortBelltwotimes

andoncetoKisumu.HestatedthattherouteofMV.Bukobawaschanged

whenMV.VictoriawhichusedtosailtoBukoba,wastoundergorepairs.

Hesaid beforeMV.Bukoba sailed to Bukoba hedid notreceiveany

complaintsregardingtheshipandtheshiphadcommunicationsystem

bothinternalandexternalandthat thecommunicationsystem between

MwanzaandBukobaandKemondoportswereinworkingcondition.He

saidhehadnotreceivedanyreportsthattherewasanyproblem inthe

communicationsystem.

TheShipyard Managertold thiscourtthaton21st May1996 he

receivedreportsthatMV.Bukobahadsunk.Hewasinhisofficeatthe
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shipyard.HesaidatthattimetheBranchManagerOSCAMUNISI(PW25)

wasathomebecausehewassick.Thewitnessstatedthathereceivedthe

reportoftheaccidentfrom theCaptainofMV.ButiamaPW2.Hesaidhe

heardPW2communicatingbyradiowithMwanzaPortandthatiswhenhe

communicated with PW2. Afterreceiving the reporthe informed the

MARINEDIVISIONALMANAGERPW1,whoinstructedhim toprepareMV.

Victoriaandthecrewreadytogotothesceneoftheaccident.Heprepared

theshipandPW1joinedhim andtheysailedtothesceneoftheaccident.

Hetoldthecourtthatatthescenehesaw MV.Bukobawhichhad

capsizedandtherewerebodiesfloatingandpeopleswimmingaroundthe

ship. Hesaidtheythensentoutlifeboatsandliferaftstorescuethe

survivors.HesaidtheyfoundMV.Butiamaandsmallboatsatthescene

andothershipslatercametothesceneoftheaccident.

Comingbacktothestabilitytests,theshipyardManagersaidbefore

thestabilitytestswereperformed,theBelgium expertsdirectedthatthe

tanksontheshipshouldbesubjectedto“sounding”. Hesaidhewas

presentwhensounding”wasperformedbytheFirstOfficeroftheship.He

statedthat“sounding”teststhewaterlevelinthetanks.Hesaid“sounding”

wasnotdoneonallthetanks.Hesaidthecapofoneofthetanksgot

stuckandastheresult“sounding”couldnotbedone.Hesaidalthoughhe
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didnotgotoKarumohereceivedprogressreportsfrom the1staccused.

Hetoldthiscourtthatthe1staccuseddidnottellhim ofanyinstructions

givenbytheBelgianExpertsregardingthequantityofwaterinthetanks.

Hesaid the1st Officerwasthepersonresponsibleforthefilling and

complyingofthetanksontheship.Hetoldthiscourtthatthe1stOfficer

writesORDERSintheTANKSORDERBOOKregardingthetankstobefilled

oremptiedandtherelevantquantityofwater. Thetanksorderbookis

placedattheBridgeandnopersoncanfilloremptythetankswithoutan

orderfrom the1stOfficer. Hesaidothertankswhichareplacedatthe

bridge are NIGHTS ORDER BOOK,STABILITY BOOK and otherbooks

showingtheoperationofequipmentontheship.

TwomorewitnessesgaveevidenceonthestateoftheshipMV.

Bukobabeforetheaccidentandalsoontheeventsimmediatelybeforethe

shipcapsized.ThetwowitnessesareADOLFMKUDELUCIAN,theChief

EngineerofMV.BukobawhogaveevidenceasPW30andLAURENTIDUDU,

the1stEngineerwhotestifiedasPW31.

ADOLFMKUDELUCIAN theChiefEngineer(PW 30)toldthiscourt

thathewasfirstemployedbytheTRCasEngineerTraineeatMwanzain

1985andin1988studiedattheDaresSalaam MarineInstituteobtaininga

ClassIIIcertificateofCompetenceinengineering.HereturnedtoMwanza
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and was assigned to work on differentTRC Ships as FirstEngineer

assistingtheChiefEngineerbeforehetrainedasandappointedChief

Engineer.HesaidhewasassignedtoMV.BukobaasChiefEngineerin

March1996wherehefoundLAURENTILULU(PW31)workingasthefirst

EngineerandoneYUSUFUMASAMBAwhodiedintheaccident,workingas

SecondEngineer.HesaidtheCaptainoftheshipwasJUMANNEMWIRU

the1staccused.

TheChiefEngineerstatedthatwhenhewasassignedtoMV.Bukoba

hewasnotinformedithadanyproblems.HesailedtwotimestoPortBell

andoncetoKisumu.HisdutiesonMV.Bukobawastoensurethatthe

machinesontheshipwereingoodworkingcondition.Hestatedthatat

onetimewhensailingfrom PortBelltheshiphadaproblem withthe

“GovernoroftheEngine”.HesaidthiswastowardstheendofApril,1996.

HeinformedtheBranchManager’sofficeandanotherenginegovernorwas

fittedonMV.Bukoba. Hesaidafterthiseventtheshipcontinuedto

operateuntilitwasstoppedforstabilitytestsbyBelgianExperts.Hesaid

thestabilitytestswereconductedatthebeginningofMay1996.Hetold

thiscourtthatduringthetestshewasontheshipwiththe1stand2nd

Engineer,theCaptain,1staccusedandalltheofficersoftheship.Hesaid

thefirst“sounding” wasperformedbytheofficersoftheshipwhilethe
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Belgium expertsweretakingreadings.Hesaid“sounding”wasperformed

onalltanksexcepttanksNos.8and9.HetoldthiscourtthatMV.Bukoba

had14tanksandtanksNos.8and9werenotsubjectedto“sounding”

becausethecapscouldnotbeopened. TheBelgianexpertssaidthey

woulddeterminethewaterlevelsofthetwotanksbycalculations.Hesaid

latertheexpertstoldhim thatbytheircalculations,therewereabout100

tonsinexcesswhichtheythoughtcouldbeattributedtothecontentsof

tanksNos.8and9.

TheChiefEngineertoldthiscourtthatafterthe“soundingtests”the

ChiefOfficerinstructedhim throughtheTANKORDERBOOK,tofilltanks

No.10-14.ThesewereballasttanksbuttanksNo.1whichwasalsofor

ballasthadwaterinitsoitwasnotfilled.HesaidtankNo.2wasforwater

tank(freshwatertank).Hestatedthatstabilitytestswerefirstcarriedout

atMwanzaSouthPortandthenatMwanzaNorthPort.HesaidtheBelgian

expertswerenothappywiththetestswhichhadbeenperformedand

adducedthattheshipbetakentocalmerwatersandtheseconddayMV.

BukobawastakentoKARUMOwherethewateriscalm.

Duringthestabilityteststheexpertsusedapendulum andbricks,

movingthebrickstodifferentpositionsandtakingmeasurementsfrom the

pendulum.Hesaidtheteststooktwodays,onedayattheSouthandNorth
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PortsandonedayatKarumo.Hestatedthatafterthetestshedidnotask

theexpertsabouttheirfindingsbuttheexpertssaidtheycouldcontinue

withoperatingtheship.Hesaidtheexpertsdidnotgiveanydirections

regardingthefillingoftanks.TheChiefEngineerwentontosaythatlater

theChief OfficerLAURENTBATATA (diedintheaccident)orderedthe

removalofthewaterinTanksNo.10-14andhecarriedouttheinstructions.

AftertheremovalofthewaterMV.Bukobacommencedoperationsagain.

TheshipsailedtoPortBelltwotimesandoncetoKisumuafterthetests

andhewasonMV.Bukobaonallthesetrips.

TheChiefEngineertoldthiscourtontheirwayfrom Kisumu,the

Captainwhois1staccusedinformedhim thatMV.Bukobawouldbesailing

toBukobainsteadoftheusualPortBellandKisumuroute.Hesaidwhile

onMV.BukobasailingtoPortBellandKisumuportshedidnotexperience

anyproblem ontheshipanditsfloatationwasnormal.Hesaidon19thMay

1996hesailedonMV.Bukobathejourneywhichwasthenormalroutefor

MV.Victoria.HesaidthecapacityofMV.Bukobawas85tonsofcargo

and400passengers.

According to this witness MV.Bukoba arrived atBukoba via

KemondoBayatabout7.00am on20th May1996.Hesailedbackfrom

BukobaonMVBukobaon20thMay1996atabout9.00pm.Hesaidhewas
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intheengineroom whentheshipleftBukobaandarrivedatKemondoBay

at10.00pm andwhentheshipwastravellingbetweenthetwoportshedid

notnoticeMVBukobaswaying.Hesaidthathegotoutoftheengineroom

atKemondoBayandhesaw passengersgettingontheshipandcargo

beingloaded. Hewentontosaythathewalkedtothequayandhe

observedtherewassupervisionofpassengersgettingontheshipandthe

ChiefOfficerwassupervisingtheloadingofcargofrom thedeck.Hesaid

hedidnotseethecaptain1staccused.

TheChiefEngineersaidheknewthePortOfficerofKemondobefore

thatday,heisthe4thaccused.HesaidatKemondohesawbananasbeing

loadedonMVBukobaandtherewasonemotorvehiclewhichhadbeen

loadedatBukoba.HewentontosaythatMV.BukobaleftKemondoat

about11.20pm andthattheshipleftKemondowithoutanyproblemsand

hedid notexperiencetheship swaying. TheChiefEngineersaid he

completedhisdutyat12.00midnightandwasrelievedbythesecond

EngineerYUSUFMASHIMBAwhowastobeondutyuntil4.00am.When

hewouldberelievedbytheFirstEngineerLAURENTKIDURU(PW31).He

saidaftercompletinghisdutyhewenttosleepandhewokeupat6.30am

anddidnotexperienceanyproblem untilabout7.30am.

Hesaidtheshipsuddenlyleanedtothenight(Starboard).Atthat
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timehewasinhiscabinandhesawitemsinthecabinbeingthrowntoone

side.Hesaidhequicklylefthiscabinusingtheportsideandwenttothe

ridgewherehefoundtheChiefOfficer,theofficeronthewheeloftheship

andotherseamen.HesaidheaskedtheChiefOfficerwhathadhappened

butbeforehecouldreply,theshipsuddenlyshiftedtoleantotheleft.He

saidtherewasaveryshortperiodbetweenhisarrivalatthebridgeandthe

suddenshiftoftheshiptotheleft.HesaidtheCaptainoftheship(1st

accused)arrivedatthebridgeanddirectedtheChiefOfficertoreducethe

speedoftheship.HesaidheheardtheCaptainsayinKiswahili“punguza

mwendo”“punguzamwendo”.Hesaidatthistimethebridgewasalready

inthewater.HewentontosaythatMVBukobawastravellingat10knots

andtheweatherwasfine.Hesaidwhentheshipwascapsizingtowards

the portside,he was moving towards the opposite side and when it

capsizedhefoundhimselfonthe“keel”oftheship.

TheChiefEngineersaidthestabilityoftheshipistheresponsibilityof

thedeckofficerswhohaveguidingmanualsjustasEngineershaveguiding

manualsondifferentmachinesontheship.Hesaidballastisperformedat

thebeginningofthejourneyandcanbeperformedonanyportwherethe

ChiefOfficerdeterminesitisnecessarytodoso. Hesaidhedidnot

receiveanydirectivetoperform ballastatBukobaoratKemondoBay.He
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alsostatedthathehadneverreceivedanyordertoperform ballastonMV.

Bukoba and did notknow ifMV Bukoba had ballastforallloading

conditions.

Whenexaminedbythiscourt,theChiefEngineerstatedwhenhewas

ondutyhedidnotreceiveanyordersregardingthefillingofwaterinthe

tanksandwhenhelefthispositionto2ndEngineerYUSUFMASHIMBA no

suchinstructionshadbeengiven.

LAURENTIDUDUthe2ndEngineer(PW31)toldthiscourtthathewas

assignedtoMV.BukobainMarch1996. HesaidtheCaptainwas1st

accusedandPW30hastheChiefEngineerwhileYUSUFMASHIMBAnow

deceased,wasthe2nd Engineer.Hesaidtheyhadthreeassistantsinthe

engineroom called“motormen”.WhenhewasassignedtoMV.Bukobahe

wasnottoldofanyproblemsontheshipalthoughitwassaidithad

stabilityproblems.

HesaidthecapacityofMV.Bukobawastocarry400passengersand

85 tonsofcargo. Hestated thatMV.Bukobatimetablewasto sail

betweenMwanza,PortBellandKisumuPortsandhisdutiesas1stEngineer

wasmaintenanceandrepairofmachineontheshipandtoperform any

specificissuesassignedbytheChiefengineer,PW30.Hesaidhedidnot

experienceanyproblemsonMVBukobawhensailing betweenMwanza,
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PortBellandKisumuports. Hesaidtheshipdidstopoperationsto

undergostabilitytests.Heandotherdeckofficerswerepresentduringthe

tests.Hesaidduringthetestsanumberofthem wereduetobelow,the

shipbehavedbuthedidnotknowthetechnicalvalueofthetests.

Hesaidhesawtheshiptanksbeingfilledatestperformedbydeck

officersincollaborationwiththeEngineRoom.Hesaidthetestwasto

determinetheamountofwaterinthetanks.Hetoldthecourtthatsomeof

thecapstothe“soundingpipes”ofsomeofthetankscouldnotbeopened

andastheresult,notallthetanksweresubjectedtothe“soundingtest”.

Afterthe“soundingtest”therewasthefillingoftankswithwaterandthere

wasalsotheuseofbricksandtakingmeasurements.Hesaidthetestwas

carriedoutatSouthPort,NorthPortandKarumo.Hestatedthatthetests

weretoestablishtheextenttowhichMV.Bukobaleanedtowardsthewater.

Hesaidtheexercisetookaboutsevendays. Hesaidhedidnotknow

whethertheexpertsadvisedthatMV.Bukobashouldnotoperate.

The1stEngineerstatedthatMV.Bukobaresumeditsoperationson

12th May1996andtheShipsailedtoPortBelltwotimesandtoPort

Kisumuonetime.HesaidinallthesetripsMV.Bukobasailednormally.

HetoldthiscourtthatafterthesetripsMV.Bukobawasassignedtosailto

BukobatoreplaceMV.Victoria,whichwasundergoingrepairs.Hetoldthis
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courtthatMV.Bukobasailedfrom MwanzatoBukobaviaKemondoBayon

19thMay1996.HesaidtheshipleftMwanzaat10.00p.m andhedidnot

noticeanyproblem inthisship.HewentontosaythatheleftBukobaon

MV.Bukobaon20thMay1996atabout9.00pm.Hesaidhedidnotgetany

instructionsbeforeleavingBukobatofillwaterintheshipforballast.He

saidafterthestabilitytestsbytheBelgianexpertstheyremovedthewater

from twotanksandthesituationofthewaterinthetanksrestoredtothe

positionbeforethetests.

ThefirstEngineerwentontosaythatwhenMV.BukobaleftBukoba

on20/5/96,hewasontheship.Onthatdayhewasondutyfrom 4.00pm

anddidnotleavetheship.Hewasondutyupto8.00pm.Hesaidhe

foundthepassengersituationatBukobanormalandpassengersmoved

abouttheshipastheynormallydobeforedeparture.HesaidMV.Bukoba

leftBukoba at9.00pm andtheChiefEngineerPW30wasondutyinthe

engineroom. TheyarrivedatKemondoBayat10.00pm wherecargo

consistingofbananasandbeanswasloaded.Hesaidamotorvehiclehad

beenloadedatBukoba.HewentontosaythatMV.BukobaleftKemondo

Bayat11.00pm.

HesaidthatatKemondohewentoutoftheship.Hesaidhedidnot

know who was supervising the loading ofcargo and passengers at
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KemondoBay.HestatedthatwhenMV.BukobawasleavingKemondoit

leanedalittletotheright(starload)andthenreturnedtonormalposition.

HesaidwhentheshipleftKemondohewasinthecorridorofFirstClass

andaftertheshipleftthePorthewenttosleepinhiscabinwhich wasat

thesamelevelasthefirstclasscabins.

Hesaidhesleptwithoutexperiencinganyproblemsbutwhenhe

wenttothetoiletat2.00am heheardpassengerssayingthattheshiphad

swayedalot. Hesaidwhenhehadbeenondutytherehadbeenno

problems and there were no orders given regarding ballast. The 1st

Engineersaidhewentondutyagainat4.00am butdidnotexperienceany

problem untilabout7.45am.whentheshipleanedtotherightandthen

suddenlytotheleftandcapsized.Hesaidwhentheshipswayedheleft

theengineroom andashewasleavingtheengineroom,theshipcapsized.

Hesaidhejumpedintothewaterandclimbedontothe“keel”oftheship

whichwasthenfacingupwards.HeaddedbysayingthatMV.BUTIAMA

wasthefirstshiptoarriveatthesceneoftheaccident.HesaidtheChief

EngineerisresponsibleforballastandtheCaptainastheoverallincharge,

wassupposedtoknowaboutballast.

Two sailors ofMV.Bukoba who were on the lastvoyage gave

evidences. ThesewereSHABAN HASSAN NDEGE PW3 and NICOLAS
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STANSLAUSMUTUNGIPW5.

SHABANHASSANNDEGEPW3toldthecourtthathewasemployed

bytheMarineDivisionofTRCasasailoron6th July1983. Hehadno

formaltrainingbutlearnedonthejob.Hisdutiesweretothrow outthe

ropestosecuretheshipwhenitgetstoportandassiststheQuarter

Masterandtheofficeronwatchtospotanyunusualobjectsonthewater

from the bridge. Sometimes he helps to handle the wheelgetting

instructionsfrom theofficeraswatchonthedegreestoturnthewheel.

HesaidhewasasailoronMV.BukobainMay1996.Hesaidhesaw

theshipwhenitleftMwanzaon19thMay,1996andarrivedatBukobaPort

on20th May1996inthemorningatabout7.30am.HesaidMV.Bukoba

leftBukobaon20thMay1996atabout9.00pm.Andhewasattheentrance

oftheshipwithanothersailorassistingoldpeopleandotherpassengers

whowerecarryingbags.Hesaidhedidnotknowhowmanypassengers

gotontheshipatBukobaasitwasnottheirdutyassailors.Hesaidthe

numberofpassengersontheshipwasnotextraordinary.Hesaidtheship

arrivedatKemondoat9.30pm andhewasonthedeckandwasableto

seetheport.HesaidpassengersgotontheshipatKemondoandthere

wasalsoCargoconsistingofbananasbutthecargowasnotbig.Hesaid

hesaw aBankmotorvehicleontheship. Hesaidwhentheshipleft
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Kemondohedidnotseeanythingunusualandhewenttosleepfrom 10.00

pm.Hesaidhewokeupat6.00am.andwenttothebathroom.Hethen

returnedtothecabintodressreadytogoondeckwhentheshipsuddenly

leanedtotheleftandthentotherightandcapsizedtotheupsidedown.

Hestatedthathewasonhiswaytothedeckwhentheshipswayed

andheandhisfellowsailoroneJUMANNEIDDIwhoisnowdead,started

throwinglifejacketstopassengers.Hesaidhealsotookalifejacketand

jumpedintothewater.HethensawMV.Butiamacomingtothesceneof

theaccident.

NICHOLAUSSTANSLASMUTUNGIPW4 LikePW3wasalsoasailorwho

wasonMV.Bukobaonthefatefultripandhisevidencewassimilartothat

ofPW3.

Anumberofpassengers(10)whowereonMV.Bukobaonitslasttrip

toMwanzaandsurvivedtheaccident,gaveevidence.ThesewereYAHAYA

ATHUMANIRUSHAKA (PW5),ANAF HUSSEIN IBRAHIM PUNJA (PW7)

,MLAGE KUTEMBA MELEMBO (PW8),LAURENSIA EMANUEL (PW9),

GULAM ATMAN (PW10) ZABRON KASINDIRANO (PW14),NOVATUS

KAILOMA (PW5),MOHAMED NZELELA (PW18),CLEOPHAS JOSEPH

(PW20)andMUGANDAVEDASTUSPW (21).

YahayaAthumanRushaka(PW5)saidon20/5/96hewasinBukoba
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andwaitedtoreturntoMwanzaashelivedinBwiru.Heboughtaticketat

10.00am atBukoba,itwasa3rdclassticketNo.01742.Hesaidtheship

hadarrivedanditwasMV.Bukoba.Heboardedtheshipat9.00pm andhe

saidtheshipwasleaningtotheleftwhichhesaidwasnotnormalinhis

experience.Hesaidhefoundsomepassengersalreadyontheship.He

toldthecourtthatpassengersenteringtheshipwerebeinglinedupina

queue ofa single line and the queue was being supervised byTRC

employeesandonePoliceofficer.Hesaidthatthenumberofpassengers

hesaw wasnormalandwhenheenteredtheshiphewasaskedtoshow

histicket.Afterenteringthegatetherewasnofurtherchecking.

Hestatedthatwhenhewasenteringtheshiphesaw acargoof

bananaswhichhesaidwerenotmany. Hesaidhesaw somepolice

officersinuniform attheBukobaPortandhedidnotseeanycommotion

atthePortamongpassengers.HesaidtheshipsailedtoKemondowhere

itpickedupacargoofbananasandpassengers.Hesaidthatnumberof

passengerswhogotontheshipwasnormalbuthecouldnotsayhow

manytheywere. WhentheshipleftBukobaPorthedidnotnoticeany

problem andwhenitleftKemondoBayittiltedslightlytotheleftbut

employeesofTRContheshiptoldhim thetiltingwasnormal.

Hesaidonthewayheaskedwhytheshipwasswayingtooneside,
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andhewastoldthattherewasoneballasttankwhichhadbeenemptiedof

water.Hewenttothesaloonat11.00pm andwhilehewastheretheship

suddenlyswayedandarefrigeratorinthesaloonfelldownaswellas

bottleswhichwereonthetables.Hesaidtherewereotherpassengersin

thesaloonbuthegotscaredandclimbedtotheupperdeckbecausethere

werelifejacketsthere justincaseanaccidentoccurred.Hesaidthere

wereotherpeopleonthedeckincludingpoliceofficerswhowereguarding

someboxes. Thewitnesssaidat5.00am inthemorninghesaidhis

prayersashenormallydoeseverymorningatthattime.Afterfinishinghis

prayershesawotherpeopleputtingonlifejackets.Hesaidtheshipwas

swayingfrom onesidetotheother.Hesaidhewasscaredandaskedfora

lifejacketwhichwasprovidedbyonepoliceofficer.Hesaidtherewere

employeesoftheshiponthedeckwhotoldthem nottoworryandthatif

therewasaproblem theywouldinstructthem toputonlifejackets.He

saidtheseoccurredat7.30am.Hesaidaftertheassistancehereturned

thelifejacketandthentheshipsuddenlyweighedtotherightandheagain

grabbedalifejacketandclimbedup,usingtheleftsideoftheshipasthe

shipcontinuedtocapsize.Hesaidtheshipcapsizedbetween7.45and

8.00am.

Hesaidhesawpeopleandbunchesofbananasfloatingaroundand
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peoplecryingoutforhelp.Hetoldthecourtthatothershipsarrivedatthe

sceneandMV.ButiamawasthefirstshipMV.onthescene.Laterother

shipslikeMV.VictoriaandtheKamangaFerryarrived. Hesaidhewas

rescuedataround11.00am.byaboatfrom MV.Victoriawhichtookhim to

anothershipwhichbroughthim ashore.

MUNAFHUSSEIN IBRAHIM PUNJA (PW7)saidon18/5/96heleft

MwanzaforBukobaontheshipMV.Bukobaandtravelledon3rdclass.He

saidhehadboughtatickethimselfat11.00a.m andtheshipleftMwanza

at10.00.hesaidhedidnotnoticeanyproblem exceptthattheshipwas

leaningtooneside.HesaidhehadtravelledonMV.Bukobamanytimes

buttheonlytimehenoticedtheshipleaningtooneside. HesaidMV.

BukobaarrivedatBukobaat7.154am buthedidnotknowtheexacttime

ashewasasleep.Hewentontosaythathewenthomeandat3.00pm

askedhisassistanttogototheporttobuya3rdclassticketontheshipfor

hisreturntoMwanza.Hesaidheboardedtheshipataround9.25pm.He

saidattheCustomsAreahesawmanypeople.

HetoldthecourtthathesawthePortOfficerofBukoba whoisthe

3rdaccusedatthe3rdgate.Hesaidheknewhim asheweretotravelvia

BukobaPort.Hesaidhesaw3rdaccusedtalkingtotheCaptain Mr.Rume

whois1st accusedandhegreetedthem.Hesaidheasked3rdaccusedas
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towhenthisshipwoulddepartandhetoldhim itwasat9.00pm.

Hesaidhesawsomepassengersbeingpreventedfrom boardingthe

ship.Hesaidhecouldnotsayifthereweretoomanypassengers.Hetold

thecourtthatwhentheshipleftBukoba,hewasinthecorridorof1stclass

andhedidnotseeanypassengersstrugglingtogetontheship.Hesaid

thatwhenMV.BukobareachedKemondoBay,hewasonthesidefacing

thePort.Hesaidhesawbananas,acarandpassengersbeingloadedon

thisshipbuthecouldnottellhowmanypassengerswereatKemondo.

ThewitnesssaidatKemondohesaw twopassengersDAVID and

MUTAYOBAwhatheknew werebusinessmenatBukoba.Theytoldhim

thattheyhadbeenpreventedtoboardtheshipatBukobaandtheyhad

takenataxitoKemondo.HestatedthatwhentheshipleftforMwanza,it

wasswayingfrom lefttotheright.Hesaidatabout12.30pm hewentto

theDinningSaloonandboughtsoda.Hestayedthereforquarteranhour,

andwhilehewastherehesawcratesofsodafallaswellasarefrigerator.

Whenhesawthingsfallinghewenttothebridgewherehesleptand woke

upat6.45am inthemorningof21stMay1996.Hesaidhewenttothe

bathroom tobrushhisteethandastimepassed,passengerswerecoming

uptothebridge.

HesaidheleftthebridgeandfoundanofficeroftheshipcalledSAID
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tellingaboutfourpeoplewhowereonthecorridorofFirstClasstomoveto

theright.Hesaidhewasnotorderingthem buttellingthem andhedidnot

knowwhy.At7.45am hewentagaintothebridgeandtheshipswayedto

therightandthentotheleftandhesaidhefoundhimselfinthewater.He

saidhesaw alifejacketfloatingaboutandswam toitbutastherewere

otherpassengersstrugglingforthelifejacketheleftitaboveandswum.

HesawhisassistantoneRAZAKhangingonthebackoftheshipholdinga

lifejacketwhichheaskedRAZAKtothrow ittowardshim andthenhe

swam towardstheshipandclimbeduptothebackoftheship.Hesaidhe

saw bananasandpeoplefloatingaround includinganumberofdead

people.

HeendedbysayingthatMV.Butiamacametothesceneandalso

othershipsincludingMV.Victoria.PW8MIAGAKUTEMAMELEMBOsaid

on20thMay1996hesailedonMV.Bukobafrom BukobatoMwanza.He

saidhearrivedatBukobatownfrom Kanyigoatabout3.00pm andbought

athirdclass ticket. Hesaidhealsoboughtthreeotherticketsforthe

childrenofhisbereavedfriend.HesaidthechildrenwereAIDESBERNADO,

ISHABAKIwhowere16yearsold,REGASIRABERNADOISHEBAKIaged12

andMWENEZIBERNADOISHEBAKIaged10.Hesaidwhenhewasbuying

othertickets,therewereotherpeoplealsobuyingtickets.Hesaidhewas
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withthechildrenandafterbuyingtheticketshewenttotownandcome

backat8.00pm.Hesaidhefoundtheshipintheportandboardeditwith

thechildren.Hestatedthattheywereshowingticketsbeforeenteringthe

shipandthereweremanypeoplestandinginaqueuebuthecouldnottell

howmanytheywere.

Hesaidheenteredthe3rdclassareabutdidnotstaytherebutwent

totheupperdeckwheretherewassomecargo.Hesaidwhenhewasin

queue he did notlook back to see ifthere were passengers being

presentedfrom enteringtheship.Hesaidhefoundthepassengersonthe

shipandtheshipleftBukobaPort atabout9.30pm.Hesaidtheship

hootedtwicebeforedeparture.Hestatedthatwhentheshipleftporthe

noticeditwasleaningtooneside.HesaidtheshipsailedtoKemondo

where otherpassengers boarded the ship. He said the numberof

passengerswhoboardedMV.BukobaatKemondowasjustaverageand

Cargomanybananaswasalsoloaded.PW9LAURENSIAEMANUELgave

evidencethaton20/5/1996shearrivedatBukobaCampusareaat4.00pm

andboughtathirdclasstickettotraveltoMwanza.Whenpurchasingthe

tickettherewereotherpeoplealsobuyingtickets.Afterbuyingtheticket

hewenthomeandcamebackat8.00pm. Atthegatehemetpeople

enteringwiththeirluggagesayingthatithadbeendifficulttotravelasthe
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shipwasfull.Meanwhile,therewereotherpassengersboardingtheship

andtheprocedurewastoshowticketsbeforebeingallowedtoboardthe

ship.

Thewitnesssaidthatbetween1.00am and2.00am hefell

asleepandwokeupatsunrisearound6.00am andfoundthesituationon

theshipwascalm.Hesaidhewenttothetoilettowashandashecame

out,hemetsomeoneatthedoorwhoaskedhim towaitforhim. Hesaid

whilehewaswaitingfortheman,theshipsuddenlyleanedtotheleft

towardsthewaterandpeoplestartedrunningtowardstherightside.He

statedthatheclimbedtothedeckandtogettherehehadtoclimbon

bananasandtheshipsankandhefoundhimselffloodingonthebananas.

HesaidhewasrescuedwithfourothersbyaboatandputonMV.Butiama

whichhadjustarrived.

PW10GULAM ATHMAN saidon20/5/96heleftKemachumu

forKemondotobuyaticketforMwanzawherehewasgoingtobuygas.

HesaidheboughtasecondclassticketandwenttoBukobatopickupa

gascylinderwhichheloadedatBukobaPortandreturnedtoKemondoas

hewasnotallowedtoboardtheshipatBukoba.Hesaidhisticketwasfor

boardingatKemondo.

Hestatedthattherewereotherpassengerswhowerealso
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refusedtoboardtheshipatBukobaportandthefiveofthem tookataxito

KemondoBaywheretheyarrivedat10.00pm beforeMV.Bukobahad

arrived.Hesaidhesawotherpassengerswaitingandestimatedthem to

beabout200passengers.Afterboardingtheshiphewasnotabletoseeif

therewereanypassengerswhowerestoppedfrom boarding theshipat

Bukoba.HesaidhisticketwasforboardingatKemondo.

Hestatedthattherewereotherpassengerswhowerealso

refusedtoboardtheshipatBukobaportandthefiveofthem tookataxito

Kemondo Baywherehearrivedat10.00pm.beforeMV.Bukobahad

arrived.Hesaidhesawotherpassengerswaitingandestimatedthem to

beabout200passengers.Afterboardingtheshiphewasnotabletoseeif

therewereanypassengerswhowerestoppedfrom boardingtheship.

Hestatedthathestayedonthecorridorandwhenitbecame

coldhemovedtothebackoftheshipwhichhesaidwaswarmerbecause

oftheheatfrom theengineroom.Hesaidtheshipwasswayingfrom right

toleftandthenstabilising.Hesaidthatwhilehewasonthatpartofthe

shiphesawanemployeefillingwaterintothetankoftheship.PW10said

he talked to the employee who told him thathis name was YUSUF

MASHIMBA.PW1statedthatheaskedtheemployeewhyhewasputting

waterintothetankandhetoldPW10thatifhedidnotdosotheshipwould
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notreachitsdestination.HesaidthesaidYUSUFUMASHIMBAremained

atthespotuntil4.00pm andhetoldPW10thathewasgoingtosleep.He

saidtheshipleanedtotherightandwaterwascomingintotheship,sohe

movedtothebackoftheshipandthenexttotheengineroom wherehe

foundanotheremployeeonduty.PW10saidheaskedthisemployeewhy

hewasnotputtingwaterintothepipelikeYUSUFMASHIMBAdidbutthe

employeekeptquiet.Hesaidhewenttothebackoftheshipwherethe

ropeswereplaced.Hestatedthatwhiletheywereontheshiptheywere

notgivenanysafetyinstructions.Hesaidtheshipleanedonitssidetothe

rightandthentoitsleftsideandcapsized. Hesaidbeforetheship

capsizedhehadgonetothetoiletintheopendeck..Hesaidatthispart

hefoundotherpeopleandheadvisedthem thattheyshouldallgotothe

higherdeckwheretherewerelifejacketsandhesaidhedistributedlife

jacketstothem.Hesaidafterhehadissuedoutjacketsthepeopleleftand

hewasleftwithonewomanZENAT.Hesaiditwasatthistimethatthe

shipleanedtoitsleftsideandcapsized.Hesaidheheardanoiselikean

expolotionandhe/washoldingontothesailingsoftheshipwhichbecame

hotandhereleasedthesailingsandfellintothewater.Hesaidhewas

rescuedbyfishermenwhocameinboats.

ZABRON KASINDIRANOgaveevidenceasPW14.Hesaidon
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20/5/96hetravelledfrom BukobatoMwanzaonMVBukoba.Hesaidhe

purchasedathirdclassticketat5.00pm onthatdayandhefoundother

passengersbuying tickets.Hesaidtheyweremany.Hesaidhebrought

hiscargoat4.30pm andhewasstoppedbecausehewaslateinbringing

inthecargo.Hesaidherequestedtheemployeestoallowhiscargoinand

theyagreed.Thecargowasthenweighedandloadedintheship.

Hestatedthatheboardedtheshipat9.00pm andhesaidhe

stoodonthedeckwhentheshipleftBukobaPortandhesawabignumber

ofpassengerswhohadbeenleftbehind.PW14saidhedidnotgotothe3rd

classbecauseitwasfullofpeopleandhewenttostayinthediningsaloon

wherehefoundotherpeoplesomesittingandothersstanding.

Hesaid theship arrived atKemondo at10.00 pm and he

returnedtothedeckfrom wherehecouldseeacargoofbananasonthe

Portandthecargowasloadedontheship.Hesaidhewassurprisedto

seehisin-lawoneFRANCISJUSTISUKAGANJIatKemondoashehadleft

him atBukoba. Hestatedthathisin-law toldhim thathemanagedto

sneakthrough withouta ticketatKemondo. Hesaid theloading of

bananasatKemondowashaphazardandhedidnotseeanyofficerfrom

theshipsupervisingtheyoungmenwhowereloadingthebananas.Hetold

thiscourtthathewentbacktothesaloonandtriedtogouponthetable
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butitbecamedifficultbecausetheshipwasmovingupanddown(rolling).

Hesaidhesaw adrum floatinginwaterinthecorridorbutdidnotknow

howthewaterhadcomein.Hesaidtheshipsailedleaningfrom oneside

totheotheruntilmorning.

Hetoldthiscourtthatat7.00am heheardthenewsontheship

andafterthenewstheshipwasleaningbadlytoonesideandacertain

youngmancametosaythattheyshouldputonlifejacketsbecausethe

situationwasbad. Hesaidhedidnottakealifejacketbecausesome

womenwhowerepresentbooedtheyoungmansayinghewasacoward.

Hestatedthatheclimbedtotheupperdeckandbananasstartedtorolloff

theshipfrom thedeckandpeoplewererollingfrom onesidetotheother

makingnoise.Theshipleanedtotheoppositesideandcapsizedandhe

foundhimselfinthewaterwherehecaughtonaropeandthenreacheda

lifejacketandlaterhewasrescuedbyfishermenwithboatsbeforeMV.

Butiamaarrivedandtookhim ashore.

Apartfrom NOVATUSKAILAOWAPW15whoclaimedtohave

travelled on second class on a ticketpurchased by his brotherthe

remainingpassengerswhogaveevidenceMOHAMEDMZELELA(PW18),

CLEOPHAS JOSEPH (PW20)and MUGANGA VEDASTUS (PW21)gave

similarevidence.Theyallpurchasedthirdclassticketsaround3.00pm on
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20/5/96andtravelledonMV.Bukobaonthesamedayandwereresscued

aftertheaccident. Theyallstatedthattheyhadnodifficultyingetting

ticketsonthatday.

FourTRC employeesworkingatBukobaandKemondoBayports

gaveevidenceonthesaleofticketsforpassengersandloadingofcargo

onMV.BukobaforthatfatefuljourneywhichstartedatBukobaon20/5/96

andendedwiththecapsizingoftheshipinthemorninghoursof21stMay,

1996.

TheemployeesJUMA SEIF(PW22)andELIASIKIA MGONJA

(PW23)andMATHEW MATHIAS(PW27)werestationedatBukobaPort.

PW22JUMASEIFtoldthiscourtthathewasaParcels,Goods

andLuggageclerk,whosedutywastoweighthepassengers’luggageand

parcelsconsignedthroughtheSupervisorofTRC. Hesaidon20th May

1996hewasstationedatBukobaPortandhewasinchargeoftheParcels,

GoodsandLuggagesection. Hetestifiedthatonthatdaythegoods

receivedandweighedincludedbagsofbeans,bananas,oneLandroverand

oneMotorcycle-Trail110. Hesaidthegoodsweretobetransportedto

Mwanza.

HesaidtheprocedurewastoissueLuggageticketmadein

quadruplicateandaGoodsWeighBillwasissuedforgoodswhileaParcel
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WeighBillwasissuedforparcelsandbothbillsweremadeinquadruplicate.

The originalwasgivento thecustomer,theduplicateisretainedfor

auditingandthetriplicateisattachedtothegoodswhilethequadruplicate

remainedinthereceiptbookforrecord. Hesaidtheluggageticket,or

WeightBillshowsthenameofthecustomer,destinationofgoods,weight

ofgoods,feespaidanddescriptionofthegoods.

HestatedthatafterissuingtheticketsandWeighBills,the

documentsarereferredtotheshipclerkwhopreparestheMANIFEST

calledtheGOODSMANIFESTwhichwaspreparedbyELAIASIKIAMGONJA

(PW23).

Hetoldthiscourtthaton20th May,1996hereceivedgoodswhich

wereintheform ofparcelwhichwasoneLandroverandtherestwere

luggage.HesaideventhemotorcycleandBananasweretransportedas

luggageandthegoodsweretransportedonMV.BUKOBA.Hestatedthat

whenhereceivedthegoodsMV.BukobawasalreadyinBukobaPort.He

saidheknewthegoodscarryingcapacityofMVBukoba,was85tons.He

toldthiscourtthatthetotalgoodswhichhereceivedandweighedon

20/5/96were9tonsandheissuedreceiptsforallthegoods.

Hesaidhedidnottakepartintheloadingofthegoodsandthat

thegoodsbeingmostlyluggage,wasloadedontheshipbytheowners,
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includingtheLandroverwhichwasaparcel.Hestatedthaton20/5/96the

timetablewasfortheShipMV.VictoriabuttheyweretoldthatMV.Victoria

wasundergoingrepairs.HesaidwhenhearrivedatthePorthefoundMV.

Bukobahadalreadyarrivedattheport.Hesaidonthatdayhedidnothave

anygoodspendingfrom previoustrips.Hetoldthecourtthathewasnot

responsibleforselling passengerticketsand thatMATHIAS MATHEW

(PW27)wastheonewhowasresponsibleforselling1st and2nd Class

ticketswhileJOSHUANDOWAwasresponsibleforselling3rdclasstickets.

ItwillbenotedthatJOSHUANDOWAwasnotavailabletogive

evidenceandhehadbeenrelievedofhisduties.

The witness said his in-charge was the PortOfficerMr.

ALPHONCESAMBOwhoisthe3rdaccused.Hesaid hedidnotinform the

3rd accusedofthegoodswhichhereceivedthatdaybecausehehada

maximum of4otonsofgoodswhichhecouldreceiveatBukoba.Hesaid

beforetheshipleftthatdayhesawthe3rdaccusedattheportsupervising

activitiesattheport.

Uponbeingcross-examinedbyMr.Galati,PW22statedthathe

sold3rdclassticketspriorto20/5/96andheobtainedtheticketsfrom the

PortOfficer.Hesaidheenteredtheticketssoldandthemoneyreceivedin

acertainbookcalledCOUCHINGSUMMARYCASHBOOK”.Hesaidentries
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aremadeintheCouchingSummaryCashbook,showstheticketssoldona

givendateandnottheactualpassengerswhotravelledonthatdate.

PW 23ELIASIIA MGONJA toldthiscourtthatheisaclerk

employedbyTRCandhisdutiesweretoreceivegoodsunloadedfrom the

ship,goodstobetransportedonashipandalsotocheckpassenger

ticketsforpassengersdisembarkingfrom orembarkingonaship.Hesaid

hestartedtoperform thosedutiesin1968andhewastransferredto

BukobaPortfrom KemondoinFebruary1996.Hetoldthecourtthathis

superiorofficeratBukobawasALPHONCESAMBO,3rdaccused.

HesaidgoodswereweighedbythePARCELSCLERKJumaSeif

PW (22)whowasseniortohim.Hestatedthathisfunctionwastotakethe

luggagecopyofthegoodsweighed,andprepareaCargoManifestwhich

wasallthegoodstransportedandtheweight. Hetookthedocuments

preparedbyPW22andpreparedonecargoManifestwhichshowsthetype

ofgoods,weight,destinationfrom whichallgoodsarecomingandto

whichdestinationtheyaregoingandtheconsignee. HesaidaCargo

Manifestispreparedintriplicate,theoriginalbeingleftforfilingandthe

remainingtwocopies,togetherwiththecopies,togetherwiththecopiesof

thedocumentsrelatingtothegoods,hetakestotheSteamerClerk.

Hesaidheisnotresponsibleforloadinggoodsontheshipbut
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iftherearegoodstobeloadedbyTRCorcarriedatTRC’srisk,hehands

overtheparcelstotheSteamerClerk.Thewitnesssaidon20/5/96there

werenogoodstobeloadedbyTRCortobecarriedonTRCrisk.Hetold

thecourtthatthecargoManifestforthatdayshowedtheshipcarried

8.891kgsofgoods.

Hesaidthaton20/5/96hereportedfordutyat6.00am andhe

wasexpectingtheshipMV.Victoriabecausethetimetablewasforthe

arrivalofMV.Victoria.HesaidthathesawtheshipMV.Bukobaarriving

and hechecked theticketsofdisembarking passengersuntilthelast

passengerlefttheship.Hecompletedhisinspectionat7.30am.hethen

inspectedthegoodswhichwerebeingembarkedfrom theshipuntil1.00

pm.From 2.00pm hedealtwiththegoodswhichweretobetransported

bytheshipuntil7.00pm.At7.30pm passengersstartedboardingtheship

andhewasatthegatethroughwhichpassengerspassedtogetonthe

ship. Thewitnesstold thiscourtthathefirstwentto seetheclerk

responsibleforsellingticketsoneJOSHUANDOWA,toobtainthenumbers

oftheticketssoldtoenablehim tocheckfaketickets.Hesaidthiswasfor

3rdclasstickets.Hesaidheonlytookthenumberofthe1stticketsoldto

passengersgoingtoMwanza.Hesaidhedidnotobtainthelastnumberof

thelastticketsoldandhedidnotcountthepassengers.Hestatedthat
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thisoccurredsomeconnectionofthegatebutitwascalculatedbythe

policewhowereatthegate.Hesaiditwasnormaltohaveconnectionsat

thegatebecausepassengerswereanxioustoboardtheship.Hewenton

tosaythattheystoppedmanypeoplewhodidnothaveticketsfrom

boardingtheshipbutdidnotpreventanypersonwhohadaticket.Hesaid

itisthepeoplewhosaidtheyweretoldtheshipwasfull.Thewitnesssaid

hesawthePostOfficer3rdaccusedatthePortbeforeMVBukobaleftthe

PortofBukoba. HesaidJOSHUA NDOWA didnotinform him ofthe

numberofticketswhichhehadsold.

PW 27 MATHEW MATHIAS gave evidence thathe was a

ParcelsClerkandthathewastransferredfrom KemondoBaytoBukoba

Portforasecondtime,atthebeginningof1996asaBookingClerkfor1st

and2ndClass.Hisdutywastosaleticketsfor1stand2ndclassesaccording

tothecapacityoftheship.Hewassellingsuchticketsforallships.He

said MV.Bukobahadcapacityfor36FirstClassand44for2nd class.

Outofthe36forclasspositions,32werereservedforBukobaPortand4

forKemondoBayand402ndclassforBukobaand4forKemondoBay.He

saidafterthesellingtickets,hepreparedthePassengersManifestfor

passengertravellingonthatdayandhandeditovertotheSteamerClerk.

HesaidthePassengersManifestwaspreparedintriplicate.Hesaidthe
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originalandduplicatearegiventotheSteamerClerkandthetriplicate

remainsatthestation.Hetoldthecourtthatticketssoldfor1stand2nd

classarerecorded in the Reservation Bookand thecontentsofthe

ReservationBookarecopiedinthePassengersManifest. Hesaidthe

contentofthereservationBookandofthePassengersManifestarethe

same,unlessapassengercomesafterthepositionoftheManifestand

thereisroom,thepassengercanbeenteredintheManifestbutwillnot

appearintheReservationBook.

HealsostatedthattheSteamerClerkcanalsosellatickettoa

passengeronthisship,forexampleifa3rd classpassengerwishesto

changetheclassoftravelandthereisroom. Hesaiditistherefore

possibleforaSteamerClerktohavealistofpassengersdifferentfrom the

listviathepossessionoftheBookingClerk.

HesaidhisdutywastohandoverthePassengersManifestto

theSteamerClerkandtopostthetriplicateatthePort,hedoesnotcount

thepassengers.Hesaiditisnotpossibleforapassengerwhodoesnot

haveaticketfor1stand2ndclasstobeallowedontheshipstherewouldnot

beroom forsuchpassenger.HetoldthecourtthatACoachingSummary

Bookisarecordofticketssoldeverydayandithastwoparts,oneforthe

upperclassesof1stand2ndclassesandthesecondpartfor3rdclass.He
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saidheonlycompletedthefirstpart.HesaidtheCoachingSummarybook

doesnotshow thenamesofthepassengersbutthedescriptionofthe

ticketsoldandthedestinationsoftravel.

AftercompletingthefirstpartoftheCoachingSummaryBook,

itisloadedovertotheChiefBookingClerkwhoisalsoresponsiblefor3rd

classandParcels. HesaidinMay1996,theChiefBookingClerkwas

JOSHUANDOWA.

JoshuaNdowa,theBookingClerk(PW27)saidon19thand20th

May1996hewasattheBukobaPort.HesoldticketsfortravelonMV.

Serengetion19/5/96andalsosoldticketsfortravelbyMV.Bukobaon20th

May1996.Hesaidbecausethesewere1stand2ndclasstickets,hedidnot

necessarilyselltheticketson19/5/96oron20thMay1996.Afterthesale

ofticketsfortravelon20/5/96,hepreparedapassengersManifestoriginal

andtwocopies.Hesaidaccordingtothetimetable,theshipwhichwas

expectedwasMV.Victoria.Hesaidhehad30passengersfor1stclassand

3rd for2nd class.Hesaidherememberedthattwopassengerscancelled

theirtravelbecauseofthechangeofship,oneofthem beingoneK.

KADEGE.AtthatpointthePassengersManifesthadalreadybeengivento

theSteamerClerk.Hesaidtherewasnopassengerwhocametoseekto

travel1stclassor2nd class,otherthanthosewhowererecordedonthe



73

PassengersManifest.

Hestatedthathedidnotinform theSteamerClerkofthe

passengerswho had cancelled theirtraveland aftertheship left,he

removedthetriplicatepostedatthePortandkeptitforrecord.Hesaidhe

gavethetriplicatetothepolicewhophotocopiesitandgavethephotocopy

tohim butkeptthetriplicate.

WhenhewasshownExh.P13thePassengersManifeston

20/5/96PW27saidexh.P13wasnotthetriplicatewhichhegavetothe

police.HesaidExh.P13isacopywhichhehadfrom thetriplicateforthe

KISANGACommission.

Itwillbeobserved herethatonthisevidence,Exh.P13 is

worthlessasevidenceandshouldnothavebeenreadmittedinevidenceas

itisnotthePassengersManifestPreparedbyPW27on20/5/96.

TheBookingClerkwentontosaythatT.KABETEandSTEVEOLSEW

arethetwopassengerson1stclass,whocametocanseltheirtravelon

20596.HesaidT.KABETEcamewiththetwoticketsbuthetoldhim that

hecouldnotrefundthemoneyunlesshewrotetotheTRC.Healsosaid

thatonExh.P13thereareticketswhichhavethesamenumbers.Hesaid

thesewere“SingleFare”.Ticketswhichcontainmorethanonenameon

oneticket.
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AsforKemondoBayPortthereweretwoemployeesattheport

whogaveevidenceandonepoliceofficer.

EUSTACE RWEGALUGWA PW24 gaveevidencethathewas

employedbyTRCin1969andworkedonvariousstationsincludingBukoba

Port. Hesaid hewastransferred to Kemondo Bayfrom Musomain

January1995asAssistantPortOfficer.BetweenMay1995andNovember

1995heworkedattheBukobaPort,firstasParcelsclerkandasActing

PortOfficeruntilNovember1995whenthe3rd AccusedcameasPort

Officer.HewasthentransferredbacktoKemondoBaytoassumethepost

ofAssistantPortOfficeruntiltheaddedresponsibilityofsellingPassenger

tickets. HesaidduringthistimethePortOfficeratKemondoBaywas

PROSPERRUGUMILA,the4thaccused.

PW24toldthiscourtthathewassellingpassengerticketsfor

MV.Victoria,MV.SerengetiandMV.Bukobaforallclasses.Hesaidhe

issuedtwotypesoftickets,“PrintedCardTicket”and“SingleFareTicket”.

Hesaidthat“PrintedCardTickets”areissuedinrelationtostationslisted

ontheticketandsinglefareticketswereissuedforstationsnotlisted.He

toldthiscourtthatifsinglefareticketsareissueditispossibletohave

morepassengersthanthenumberofticketsissued.Hesaidafterthesale

oftickets,heenteredtheticketssoldandthemoneypaidina“Coaching
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SummaryofTicketsBook”.

Hesaidon19/5/96therewastheshipMV.Serengetiwhich

cametoKemondoBay.Hesaidhesold27ticketsfor3rdclassandI,sold

secondclasssittingticket. Hesaidtherewasnobookingfor2nd or1st

classandsohesoldnotickets.Hetoldthecourtthatonthatdayhedid

notprepareaCoachingSummaryofTickets(CST)butpreparediton

20/5/96andonthisdayhesoldticketsforpassengerstravellingonMV.

BUKOBA.

He said passengertravelling on 2nd and 1st class made

reservationsandapassengercoulddecideonanydatepreferredfortravel.

ThenamesofthosewhomadereservationsarerecordedinaReservation

Register,indicatingthedateoftravel.Hesaidapersonwhohasmadea

reservationbuthasnotpurchasedaticketisnotapassenger.Hesaidon

thedayoftravelhepreparesaBerthingListwhichshowsthenamesofthe

passengers of 1st and 2nd classes and their destination and the

compartments assigned to them. He told this courtthat3rd class

passengersdonotmakereservationsbutbuyticketsonthedayoftravel

andthereisnoberthinglistfor3rdclasspassengers.

PW24toldthiscourtthattherewasadivisionofpassengersfor

whoticketscouldbesoldatBukobaandatKemondoforeachclass.He
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saidthedivisionwascommunicatedbytheDivisionalManageratMwanza.

HesaidforMV.Victoriathedivisionwasknown. ForKemondoitwas

assigned 200 passengers on 3rd class. He said there was no such

establisheddivisionforMV.Bukobabuttheformulawas¼forKemondo.

HesaidheknewthatthecapacityofMV.Bukobawas80tonsofcargoand

400passengers.

Hetoldthecourtthatwhenhelefttheporton19/5/96heknew

thatthefollowingdaytheshipwouldbeMV.Victoria.HesaidMV.Victoria

usedtocomeat4.30am.On20/5/96hewenttothePortat4.30am.So

whentheshipMVBukobaarrivedhewasalreadyattheport.Henoticed

thatMV.Bukobawasleaningtotheleftandhesaiditwasnormalforthe

ship.Hewentontosaythatsomecargoandpassengerswhooffloadedat

KemondoandthePortOfficerwhoisthe4thaccused,arrivedattheportas

theshipwasleaving.Thewitnesssaidhetold4th accusedthattheship

whichhadarrivedwasMVBukobabutthe4thaccuseddidnotgivehim any

differentinstructions.Hesaid4th accusedtoldhim tosellthenumberof

ticketsasdirectedbytheChiefOfficerofMV.Bukoba.PW24saidthaton

thatdayhesoldtickets.Hesold41stclassticketsandissuedsinglefare

ticketsfor4passengersandsold4printedcardstypeticketsfor2ndclass.

Hesaidonthatdayhealsosoldticketsfortwopassengerstotravel1st
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classon22/5/96. For3rd classhesold96tickets. Hesaidthetotal

numberofticketswhichhesoldthatdayexceededthe100ticketsas

instructedbytheChiefOfficerofMV.Bukoba.

Hesaidthatafterhehadsold100tickets,fourpoliceofficersin

uniformsand somecametohim andtoldhim thattheyhadtheirmotor

vehicleonMV.BukobabuttheywerelatetoboardtheshipatBukoba.He

saidconsideringtheimportanceoftheirworkhegavethem fourtickets

makingthetotalnumberofticketssoldbyhim 104.Hesaidhedidnot

inform thePortOfficer4th accusedoftheadditionalpassenger,because

whenthepoliceofficerscame,hehadalreadytakenleaveofthePort

Officer.HesaidheleftthePorttoseehissickmotherbeforepreparingthe

CouchingSummaryofTickets.Hesaidhelockeduphisofficeandtook

thekeys. HetoldthecourtthathepreparedtheCoachingSummaryof

Ticketsforboth19/5/96and20/5/96on21/5/96.Hesaidthatbecause

the passengers on MV.Serengetiwere few,he included them in the

TravellingSummaryofTicketsforMV.Bukoba.Hesaidhehadprepared

theCSTbeforehereceivedthereportontheaccidentofMV.Bukobaat

12.00on21/5/96.HesaidtheCSTwastakenbypoliceofficersthreedays

laterbuttheybroughtitback.Hesaidwhenhewenttoseehissickmother

noofficercouldbuyticketsfortravelonMV.Bukobathatday.
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PW28JOSEPHATNGOBYAgaveevidencethatinMay1996he

wastheParcelsClerkatKemondoBayandhisdutywastoweighand

transportgoods.Hesaidtherewerethreetypesofgoods.Thefirsttype

washeavycargowhichweightedonetonandupwardsandthesecondtype

wasparcelswhichweighedlessthanonetonandunaccompanied.The

thirdtypeofgoodswasluggagewhichiscarried bypassengers.Hesaid

JUSTICERUGALULILAPW25dealtwiththesaleoftickets.Hetoldthis

courtthathewasanswerabletotheportOfficerwhowasthe4thaccused.

Hesaidafterreceivingpaymentforgoodstobetransportedhe

issued receipts which showed the type and quality of goods,the

destination to which theyaregoing and forwhich theycame,weight

descriptionandnameofthecustomerandamountpaid. Afterissuing

receiptshepreparesaCargoManifestintriplicate.Theoriginalissentto

thereceivingstation,theduplicateisfortheshipcarryingthecargoandthe

triplicateremainsatthestation.Hesaidboththeoriginalandduplicateof

theCargoManifestishandedovertotheSteamerClerkontheship.

HesaidhewasatKemondoBayon20/5/96whenMV.Bukoba

arrivedfrom Mwanza.Hehadno informationthatthearrivingshipwas

MV.Bukoba.HesaidhewasexpectingMV.Victoria.Hesaidonthatday

hedidnothaveanyleftnorcargo.Hesaidheknow thecapacityofMV.
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Victoriawas250tonsofcargowhileforMV.BUKOBA itwas85tons.he

saidhedidnotremembertheweightofcargoassignedtoKemondo.

PW28toldthiscourtthaton20/5/96heweighedthecargoto

betransportedonthatdate.HesaidhedidnotconsultthePortManager

4thaccusedastohowmuchcargoheshouldreceivebecauseheknewthe

cargocapacityofMV.Bukoba. Hesaidthecargowhichhereceived

includedbananasemptybeercratesandtwoemptygascylinders.Hesaid

hedidnotreceiveanymotorvehiclesandthetotalweightofcargoreceived

was11.14tons. HesaidwhenMV.BukobaarrivedatKemondofrom

BukobahewasatKemondohewasinhisofficeandthePortofficer4th

accusedwasonduty.

HewentontosaythatwhenMV.Bukobaarrivedfrom Bukoba

EUSTACERUGARULILAPW4hadlefttoseehissickmother.HesaidPW24

hadleftwithhim thePassengersManifestfor1staccused2nd classand

instructedhim tohanditovertotheSteamerClerk,onMV.Bukoba.

Hewentontosaythathelefthisofficetohandoverthecargo

ManifestandthePassengermanifesttotheSteamerClerk.Atthistime

cargo wasalreadybeing loaded. Hestated thathehanded overthe

ManifeststotheSteamerClerkoneRASHIDIMATWILIwhoisnowdead,he

diedonMV.Bukobaduringtheaccident.
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Hesaidhedidnotknowiftherewasanypersonsupervisingthe

loadingofcargo buthesaw thecaptainoftheship1st accusedand

NASSIAUtheQuarterMasteronthedeck.Hesaidthetwowereinstructing

ontheconsignmentofcargoonthedeck.Hesaidhesaw1staccusedwas

in uniform buthedid notrememberifhesaw theChiefOfficerone

LAUREONS.Healsosaidtherewasnocargowhichwasreceivedandwas

leftonthePort.Healsosaidhecouldnottellifthenumberofpassengers

onMVBukobaweremorethanthecapacityoftheship.Hesaidhesaw

MV.BukobaleavingKemondoBayandhedidnotnoticeanyproblem and

theshipwasbeinghandledbythe1staccused.

PW26ASSIST.INSP.FORTUNATUSALPHONCEgaveevidence

thaton20/5/96hewasthepoliceofficerinchargeofKemondoBayPolice

stationassistedbystationSergeantand7policeofficers.Hewentonduty

at2.00pm andremainedondutyuntil10.30pm. Hesaidhewenttosee

thePortOfficerat9.45pm forprivatemattersandwhilehewaswithhim

4thaccusedcommunicatedwith1staccusedaskingwhenhewasexpected

atKemondo.

Hesaidhethenlefttheofficeof4th accusedandwenttothe

Port.Hesaid4thaccuseddidnottellhim therewereanyproblems.He

saidhesawpassengersatthePortbuttheywerenotverymany.Hesaid
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healsosaw thecargotobeloadedonMV.Bukobawhichconsistedof

bananas,cratesofbeerandgascylinders.

He said he saw when MV.Bukoba arrived and he saw

passengersboardingtheshipandcargobeingloaded.Hestatedthathe

saw 1st accused instructing wherecargo should beplaced. ThePort

Officer4thaccusedwasalsopresent.Hesaidhedidnotseeanypassenger

withoutaticketboardingtheship. Healsosaidnobodyaskedhim to

assistanypersontotravel.PW26saidhewaspresentwhenMVBukoba

leftKemondo,itwasunderthecaptainshipof1staccused.

Thelastcategoryofwitnessesarethosewhocameintothepicture

aftertheaccident.Onewasthepoliceofficerassignedtoinvestigatethis

caseEx.SSPKimoto,andotherswhomainlyparticipatedintheexerciseto

perform rescueactivities,mainlytorecoverdeadbodiesfrom thedead

from thesunkenship.

PW13SSPPAULOKIKOTOtoldthiscourtthaton21/5/96the

reportoftheaccidentofMVBukobawasreceivedatCIDHeadquartersin

DaresSalaam. HewasinstructedtotraveltoMwanzatojoininthe

investigationoftheincident.HearrivedatMwanzaon23/5/96andfound

hissuperiorofficersincludingtheDirectorofCriminalInvestigationshad

alreadyarrivedandheinstructedhim togotoBukobatoinvestigatethe
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numberofpassengerswhohadboardedMV.Bukobaandtheamountof

cargoloadedatBukobaandatKemondoBay.Hesaidhewasnotableto

traveltoBukobauntil25/5/96becauseoftransportationproblems. He

saidbecauseofthedelay,hecommunicatedwiththeactingRegional

PoliceCommandertosearchfortheticketclerksatbothBukobaand

Kemondoandalsoobtaindocumentsrelatingtothepassengersandcargo

onMV.Bukobafrom bothports.

HesaidwhenhearrivedatBukobaon25/5/96hefoundthat

theemployeesofTRCatBukobahadbeeninterviewedbypoliceofficersat

Bukoba.Hesaidhewasalsogivendocumentsonthecargoloadedand

thePassengersManifestfor1stclassand2nd classpassengers. PW13

interviewedthe3rdaccusedwhoshowedhim thePassengersManifestExh.

P13.Hesaidhewasnotsatisfiedwithitasinplacesticketappearedto

havebeenissuedtomoretheonepassengerandinplacesthepassengers

wereidentifiedas“ANDFAMILY”

HesaidhealsointerviewedthePortOfficerofKemondoBay

whoisthe4th accusedhow manypeopletravelledfrom Kemondoandhe

told him thatthereweredocumentson passengersand luggageand

showedphotocopiesfrom theofficeof4thaccused.

Hesaid4th accusedtoldhim that8passengerstravelledfrom
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Kemondoon1stand2ndclassand128passengersonthirdclass.Healso

saidthat4thaccusedtoldhim thattherewere20membersofcrewand22

cateringstafffrom Tem Hotels.SSPKikotostatedthatonthebasisofthe

informationobtainedinthecourseofhisinvestigationsatBukobaandat

KemondoBay,Ports,hegotatotalof729passengerswhotravelledonMV.

Bukobaon20/5/96,excludingthecrewandcateringstaff.Hesaidifthese

wereaddedtherewere771people.Hesaidifchildrenbelowthree3were

includedandthepeoplereferredtoas“family”,thenumbercouldbemore.

Uponcross-examinationbyMr.Magongo,Kikotostatedthathe

didnotinvestigatetofindoutifanypassengerswhopurchasedticketsdid

nottravel.Hesaidheonlyinvestigatedthenumberofticketssold.Hesaid

hehadheardofsinglefareticketsandprintedcardticketbutlookingatExh.

P13hecannottellwhichpassengerswereissuedwithsinglefarepaper

ticketorprintedcardtickets.Hedidnotknowifpassengers KABETEand

STEVEASSONinCabinnumber2didnottravelthatday.Hesaidhehas

beeninformedbytheclerksthattheymadeasummaryoftheticketssold

buthesaiditwouldnotbepossibletotellfrom thesummarywhena

passenger wouldactuallytravel. HesaidhewastoldofaPassenger

AgentatKemondobuthedidnotinterviewtheperson.Hesaidhedidnot

knowifMV.Serengetitravelledfrom Kemondoon19/5/96andhedidnot
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knowthatthepassengerswhotravelledonMV.Serengetiwereincludedon

thelistofpassengerswhotravelledonMV.Bukobaon20/5/96.

InreplytoMr.Galatiwhotookoverfrom MV.Magongowho

wasnotfeelingwell,ASPKikotosaidthenumberofpassengersonexhibit

P13ispreferabletoestablishthenumberofpassengerswhotravelled.He

saidinhisownstatementrecordedbyhimselfhehad statedthathehad

beentoldmanypassengersdidnottravelon20/5/96.Hesaidifthisfactis

takenintoaccountthenthenumberofpeoplewhom hesaidtravelledin

MV.Bukobacanbeless.Hesaidhecouldnotsaylessbyhowmuch.He

wentontosaytheexactnumberofpassengersontheshipcouldhave

beenestablishediftherecordswhichwereontheshipwerenotlost.He

saidno recordoftheexactnumberofpassengerswhowereonMV.

Bukobawhichexists.Hestatedfurtherthatitispossibletopurchasea

ticketononedayandtotravelonanotherday.Hesaidhewasnotableto

tellfrom the Summaryoftickets sold exactlyhow manypassengers

actuallytravelled.

Atthecloseofthecasefortheprosecutionallfouraccused

personswereaddressedintermsofSection293oftheCriminalProcedure

Act,1985andtheyelectedtogivetheirdefenceonoathandtocallone

witness.Howeverlaterontheintentiontocallthewitnesswasabandoned.
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Intheirdefencealltheaccuseddeniedthechargesagainstthem and

eachgaveevidenceonoathandnonecalledawitness.

The1staccusedtestifiedthathewasatthematerialtimethe

CaptainofMV.Bukobaandthatheusedtosailfrom MwanzatoPortBell

andKisumuandback.Hesaidthathedidnotexperienceanyproblem in

navigatingMv.Bukobaandthattheswayingoftheshipwasduetoits

design.

HetestifiedthataninclinationtestwasconductedonMV.Bukobain

earlyMaybyBelgium Expertsoninstructionsfrom theTanzaniaRailways

CorporationheadquartersinDaresSalaam.Hesaidaftertheteststhe

expertsdidnotissueanyreportoninstructionstostayoperationsofthe

ship.HewasinstructedtocontinueoperationsontheMwanzaPortBell

routebeforebeingaskedtosailtoKemondoandBukobaon19/5/96.The

1staccusedstatedthathewasgiventheinstructionsbyaMessengerupon

hisreturnfrom PortBellanditwasonSunday.

1st AccusedsaidhecaptainedMv.Bukobawhicharrivedat

KemondoandBukobaPortsinthemorningof20/5/96.Hetestifiedthat

thewatchwastakenonrationalbasisatfixedtimesbyhimself,1stofficer

andtheChiefOfficer.HetestifiedthattheChiefOfficerandSteamerClerk

wereresponsibleforloadingpassengersandcargoandthatalthoughthe
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Captainhadoverallresponsibility,ontheship,theofficerforthetimebeing

ontouchwasincontroloftheship.

1staccusedstatedthathedidnotreceiveanyreportfrom the

ChiefOfficerorSteamerClerkregardingexcesspassengersonMv.Bukoba.

Accordingtothe1staccusedhepilotedMv.BukobanorthofBukobaPort

toKemondoandnorthofKemondoandlaterlandedovertheshiptoother

officeronwatchandwenttosleepinhiscabin.

Whilehesleptinhiscabinhedidnotreceiveanyreportfrom

theofficeronwatch.The1staccusedwokeupinthemorningandprepared

totakewatch.Heorderedhisteawhichdidnotarriveontime.Whenhe

enquiredintothedelayhewastoldthatitwasbeingbrought.Ashewaited

suddenlytheshipswayedviolentlyandheranoutofthecabintogotothe

bridgeandtheshipswayedandpersisted.Theofficeronwatchatthe

materialtimewastheChiefOfficeroneLAURENT.1staccusedwasoneof

thesurvivorswhofoundthemselvesonthekeelofMv.Bukobaafterithas

capsized.Hewastakentooculpableandlaterarrestedandchargedwith

thepresentofficers.TheSecondaccusedsGILBERTMOKIWAtoldthis

courtthathewasappointedShipSurveyorbyvirtueofthepositionheholds

intheTanzaniaHarboursAuthority.HesaidhisdutyasaShipSurveyoris

toinspectshipstocheckontheitemsspecifiedinexhibitP8andifhefinds



87

them satisfactoryheissuesaCertificateofSeaworthiness.Hesaidthatas

aShipSurveyorheisnotqualifiedorrequiredtotackleissuesofstabilityof

aship.SecondaccusedsaidheinspectedMv.Bukobaandissuedthe

CertificateofSeaworthinessexhibitP8.Theaccuseddeniestohavebeen

negligentortohavedoneanythingwrong.

Theevidenceof3rdand4thaccusedsALPHONESAMBOand

PROSPERRUGUMILAisessentiallysimilar.Theywererespectively,Port

OfficersforBukobaandKemondoBayPorts.Theysaidtheyhadoverall

responsibilityforthepersonnelandperformanceofdutiesontheirports.

However,specifictaskslikethesaleofticketswascarriedoutbybooking

clerksafterobtainingticketstosellfrom them asPortOfficers.They

statedifthebookingclerkshadsoldticketstomorepassengersthenMV.

Bukobawasauthorizedtocarry;itwasthebookingclerkswhowereto

blame.Afterthesaleofticketsthebookingclerkspreparedacoaching

summaryofticketssoldandsubmittedtothem theproceedsofthesaleof

ticketsandtransportingofcargoforbanking.Itwasthedutyofauditors

toverifythecorrectnessofthesalesandthemoneybanked.

TheydeniedthatexcessivepassengersboardedMv.Bukobaon

20/5/96from therespectiveports.Theyalsodeniedthattheywere

negligentordidanythingwrongwhichledtothecapsizingofMv.Bukoba.



88

Afterthesubmissions,Isummedupthecasetothethreegentlemen

assessorsandalltheseassessorswereoftheviewthat:-

1.Therewasnoactofnegligenceprovedonthepartofanyof

theaccused

2.Theevidenceshow thattheaccidentwascausedbythe

instabilityoftheship

3.Allthefouraccusedpersonsnotguiltyofanyofthecharges.

TheoffenceofManslaughterassetoutinSection195ofthePenalCodeis

statedasfollows:-

“Anypersonwhobyanunlawfulactoromissioncause

the death ofanotheris guilty ofthe felony termed

“Manslaughter. An unlawfulomission isan omission

amountingto culpablenegligenceto dischargeaduty

tendingtothepreservationoflifeorhealth,whethersuch

omissionisorisnotaccompaniedbyanintentionto

causedeathorbodilyharm”.

Inthepresentcase,therehasnotbeenanyevidenceorargument

advancedthatanyofthefouraccusedpersonscommittedanyunlawfulact

whichcausedthedeathofanyofthedeceasedpersonslistedinthe159

counts.Anunlawfulactwouldmeananactwhichwascontrarytolawand
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there has notbeen anysuggestion thatanyofthe accused persons

contravenedanylaw andwhichcontraventionledto thedeathofthe

deceasedpersons.Thetotalityoftheevidenceisbuiltonthesecondlimb

oftheoffenceofManslaughterof“anunlawfulomissionamountingto

culpablenegligence”todischargeaduty,tendingtothepreservationoflife

orhealth”.

Inshortitrestsonprovingculpablenegligence.”

Whatthenamountstoculpable“negligence”whichispunishable as

theoffenceofManslaughterundersection195ofthePenalCode?

InthecaseofALBERTKIRUMBIandAnother,V.Republic,Criminal

AppealNo.98of1991(unreported)whichalsoinvolvedanaccidentofTRC

transport,thistimethecollisionoftrains,theCourtofAppealstatedthat:-

“Inreferencetothiscase wethinkthatpunishablenegligence

consistsoftheneglectoftheapplicationofordinaryprudence

assupplementedbymoreparticulardirectivesthatweremade

byTRC.”

Inthepresentcasewearetoldthatthefouraccusedpersonswere

respectivelyCaptainofMV.Bukoba,ShipSurveyor,PortOfficersofBukoba

andKemondoBay.

ItisundisputedfactthatMV.Bukobacapsizedandsank.Itmayeven
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beacceptedasundisputedthatabignumberofpeoplediedastheresult

oftheshipcapsizingandsinking.Theissueiswhatdideachoneofthe

fouraccusedpersonsneglectedtodoorwhatordinaryprudencedidanyof

thefouraccusedpersonsfailedtoapplywhichledtotheaccident?

Therearethreeassumptionsontheorieswhichappeartobethe

conversanceoftheprosecution’scase.Thefirstassumptionrelatesonly

tothe2ndaccusedwhoistheGovernmentShipSurveyor.Thisassumption

isthathewasnegligentinissuingaCertificateofSeaworthinesstoMV

Bukoba when itwas known to be unstable. There was a parallel

assumptionwhichwassubsequentlyabondonedbytheprosecutionafter

clearevidence. Thiswasthatthe2nd accusedhadissuedtwoseparate

CertificatesofSeaworthinessonthesamedateforMV.Bukoba,showing

differentcapacitiestocarrypassengersandcargo.TheevidenceofPW1,

PW2andPW29clearlylaidthistheorytotest.Therewerenotwosuch

certificatesissuedby2nd accused.Theremainingtheorywasalsolaidto

restbytheevidenceofthesamewitnessesthattheshipsurveyinghada

specificchecklistwhichtheysaidaccusedcompulsorilyadheredto.Ifthe

ship had anyinstability,the faultwas structuralwhich could notbe

determinedbyaShipSurveyor.WhatthenisleftagainsttheShipSurveyor?

Likethegentlemenassessors,Iam unabletofindanyevidenceofanactof
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negligenceamountingtoculpablenegligenceonthepartofthe2ndaccused.

Ithereforefindthe2ndaccusednotguiltyofanyofthe159countsfor

whichhestandschargedwiththeotheraccusedpersons.Accordingly,I

acquitthe2ndaccusedofall159countsascharged.

Thesecond assumption isthatmorecargo wasloaded on MV.

Bukoba atBukoba Portand atKemondo Bay,beyond the 85 tons

authorisedbytheCertificateofSeaworthinessExh.P8.Ifthisisprovedit

wouldimplicate3rdand4thaccusedforfailingtosupervisetheirclerkswho

received the cargo and prepared the cargo manifests. Itwould also

implicatethe1staccusedasheadmittedinhisdefencethecargowas

underboththeDeckDepartmentandtheTrafficDepartments. Hewas

himselfin-chargeoftheDeckDepartment.

However,theweightoftheevidencewasthatlessthan25tonsof

cargowasloadedonMV.BukobaatBukobaPortandKemondoBayon

20/5/99.Thisassumptioninsofarasitrelatestocargo,isnotconfirmed

bytheevidence.

ThethirdassumptionisthatMV.Bukobacarriedmorepassengers

thanitsauthorizedcapacityof400passengers.

Thetheoryisbuiltonthepropositionthat,sinceMV.Victoriawhich

carriedabout1,200passengerswasexpectedatBukobaandKemondo,
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morepassengershadpurchasedticketsthanMV.Bukobacouldcarry.Itis

alsoassumedthatevenpeoplewhodidnothaveticketsbutwerereadyto

travelbecausetheyhadhoped–biggershipwouldcome,couldhavegot

ontheshipwithrealticketsunderthechaoswhichwascausedbyabig

numberofprospectivepassengers.

The weightofthe evidence shows that,whereas itis true that

officialsexpectedMV.VictoriaatbothBukobaandKemondo,thebiggest

numberofpassengerstravelledon3rd class. Theweightofevidence

showedthat3rd classticketsweresoldandboughtonthedaytheship

arrived. Allprosecutionwitnesseswhoweresurvivingpassengerswho

travelled3rdclassPW7,PW8PW9,PW10,PW18andPW21,alltestifiedthat

theyboughttheirticketson20/5/96andmainlyallofthem boughtthe

ticketslateintheday.Thissuggeststherewasnoservablefortickets.All

thesewitnessestestifiedontheorderlymannerofqueuingandinspection

ofticketsbeforeenteringtheship. Thisevidencepunchesholesinthe

theorythattheexpectationofabiggershipledtothepresenceofmore

prospective passengers. The orderly mannerin which tickets were

purchasedandcheckedaspassengersenteredtheship,isnotconsistent

withthistheory. AtKemondo,InspectorFortunatusALPHONCEPW26

disputedthesuggestionoftherebeingmanypassengerssittingontheship



93

inadisorderlymanneratKemondoBay.

Itishoweverin evidencewhich isadmitted byPW24 EUSTACE

MWEBALULILAthatheissuedfourticketstofourpoliceofficersinexcess

ofthe 100 passengers. However,this is farfrom the avoidance of

passengerssuggestedbyEXSSPKikotoPW3.Atanyrateallthesewere

prosecution witnesses and any contradiction in the evidence of

prosecution witnessescan onlyberesolved in favouroftheaccused

persons.

TherewastheevidenceofPW12IgnasUtaraonthenumberof

bodies which were retrieved from the scene. Apartfrom the many

contradictionsbetweentheprosecutionwitnesses,itappearsthesituation

obtainingduringtheretrievalidentificationofbodies,didnotpermitfora

reliableandformalrecordtobekeptofbodiesrecovered.Therewasno

documentproducedastoofficialorauthenticatedlistofbodiesrecovered.

AsEXSSPKikotoreadilyadmittedaftercross-examinationbyboth

Mr.MagongoandMr.Galati,itwasnotpossibletoestablishwithany

degreeofaccuracythenumberofpassengerswhoenteredMV.Bukobaat

BukobaorKemondo,dependingonthePassengers’ManifestsorCoaching

SummaryofTickets.

OnExhibitP13,ittranspiredthatitwasnoteventhetriplicatekeptby
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thePortOfficeratBukoba. Itissuggestedbytheevidencethatthe

triplicatemayhaveeithergotlostormisplacedastherewasaparallel

enquiryreferredto,intheevidenceastheKisanga’sCommission.Exh.P13

isnotonlyunreliable,butworthlessasevidenceasitwasacopymadeby

handfrom thesaidtriplicate.

The prosecution abandoned producing the photocopy of the

CoachingSummaryofTicketssoldatKemondoforthesamereasonthatit

isnotknownwhomadethephotocopyandwherethecopyfrom whichthe

photocopywasmadeis.

Inthecircumstanceswecanask,wheretheevidenceisproving

beyondreasonablefactthatmorepassengersgotonMV.Bukobathanthe

authorizedcapacityof400passengers?

Iftherewasnocredibleevidencethattherewasmorecargoabove

theauthorizedcapacityof88tonsorpassengerswhotravelledontheship

wereabovetheauthorized400passengers theprosecutionhasnobasis

toallegetherewasnegligencemuchless,culpable negligence,indoingor

failingtodowhathasnotbeenproved.

Ifthefactofexcessivepassengersandcargowasproved,whichit

was not,there would then be the task ofestablishing whetherthe

excessivecargoorpassengersdidcausetheaccident.Theprosecution
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didnotoffer anycredibleevidenceastohow theexcessivecargoor

allegedexcessivepassengersledtothecapsizingoftheship.

AttheendofthedayMr.MagomalearnedPrincipalStateAttorney

clungtoastrawontheevidencethatthe1staccusedwasheard givingan

ordertotheChiefOfficertoturnthewheel,whentheshipwasat11knots

Mr.Magomasuggestedthattheturningofthewheelatthatspeedof11

Knots,causedtheshiptocapsizeandthisprovedthenegligenceonthe

partofthe1stAccused.

WithrespectIdonotagree,infactthisevidenceontherecordisto

theeffectthatthe1st accusedwasheardshouting“punguzamwendo”

“punguzamwendo”andbythattimetheshiphadalreadycapsized.

In the finalanalysis there was no credible evidence for the

prosecutionthatexcessivepassengerscausedtheshiptocapsize.The

evidenceofPW2CAPT.MANASEEPHRAIM KOMBEtheCaptainofMV.

ButiamaisthathetalkedtotheChiefOfficeronMV.BUKOBA thelate

EUSTACE,afterminutesbeforeMVBukobadisappearedfrom radiocontact

withControlatMwanza. EUSTACEwhowastheOfficeronwatchwas

cheerfulandevenofferedtotakePW2tohisfriendwhentheylandedat

Mwanza. ThelastwordswhichthelateEUSTACEsaidtoPW2,were

“WELCOME TO MWANZA” (KARIBU MWANZA). This evidence is
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inconsistentwith any theory ofnegligence which led to the sudden

capsizingofMV.Bukoba. LittledidthecheerfulEUSTACEthinkofthe

tragedywhichmetKingDancuninMacbeth

“HearitnotDancun,foritisakneel,whichsummonstheeto

hellortoheaven”.

ItwouldbeourprayerthatthecheerfulEUSTACEwaswelcomedto

heaventogetherwiththepassengerswhodiedontheship.

There wasno question ordispute thatMV.Bukoba had a long

worryingandcarryingstateofinstability.TherearetwoDanishReports,

recommendingrestructuring oftheshipExh.P5andExh.P9.Thereis

evidencethatjusttwoweeksbeforetheaccidentanotherstabilitytestwas

carriedoutbyBelgianexperts.Thereportwasexpected inJulybutthe

accidentoccurrednearlytwomonthsbeforethereportwasrecovered.

The gentlemen assessors attributed the accident to the

instability.Onecannotblameanybodywhohasheardthisevidenceoffered

inthiscaseforreachingsuchaconclusion.Intheabsenceofevidence

from theexpertswhotestedtheship,court,Iam notpreparedtogoasfar

astoconcludethattheinstabilitycausedtheaccident. However,Iam

persuadedthatitismorelikelythatthisaccidentwascausedbythe

instabilitythanthenegligenceofanyoralloftheaccusedpersons.
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Whathappened on 21/5/96 was undoubtedlya tragic and

shocking event. Many people losttheirloved ones and property.

Individuals,families’wholecommunitiesandthewholenationmourned

andgrieved.Thesadnessandscopeofthetragedycannotbedescribedby

words.

However,ourmourningpeopleandnation,respectandliveunderthe

ruleoflaw,whichpresumeseveryindividualinnocentnomatterhowgrave

theoffencemaybeuntilprovedbycredibleandclearevidencethatheis

guilty.Theprosecution’sevidencehasnotestablishedtheguiltofanyof

theaccusedpersonsbeyondreasonabledoubt.Inoursystem ofcriminal

justice,theyareentitledtobeacquittedofallchargescontainedinthe

information.

Accordingly,Ifindthe1st,2nd,3rdand4thaccusednotguiltyof

allcharges. Alltheaccusedpersonsshallbesetfreewithimmediate

effect

unlesstheyareotherwiselawfullydetained.
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J.I.Mlay

JUDGE.

29/11/2002

RightofAppealexplained

J.I.Mlay

JUDGE.

29/11/2002

DeliveredinthepresenceofMr.FeleshilearnedStateAttorneyandMr.

MagongolearnedAdvocatefortheaccusedsthis29thdayofNovember

2002.

J.I.Mlay

JUDGE.

29/11/2002


