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PREFACE

Few areas of the law in East Africa suffer from as much a dearth of
loeal texthooks as the Civil Procedure Law. This is often a handicap
to a student; he often has no alternative but to rely on statutory
provisions covering the subject and on Indian and English law.

This boak 15 an attempt to fill that veid. It is, of course, not an
exhaustive work on the subject, but it covers, in as concise a form as
possible, most of the basic principles of the law of Civil Procedure as
contained in local statutes and decisions of superior courts. Inevitably,
owing to a dearth of local authorities on some topics, reference has
also been made to English and Indian authorities where these have
appeared to be sufficiently relevant to East Africa. :

As the title suggests, this book has been designed primarily for
use by students. However, it is sufficiently comprehensive to be of
use to those fresh on the Bench and the Bar and those interested in
this area of law in various callings.

Unlike most law textbooks, this book attempts to present the
| a5 10 15, and not what it should be. In other words, except in a few
instances, jurisprudential questions of the subject have been avoided.
The book is largely based on Tanzania statutes, but it is hoped that
the reader elsewhere in East Africa will have no difficulty finding
viuivalent statutes in the other countries.,

For the convenience of the reader, footnotes have been avoided.
All references to statutes, cases, etc,, appear in brackets in the text.
It has further been appreciated that some readers of this book may
not have ready access to law reports and textbooks referred to here.
For this reason, it has been necessary, within the scope of a work
of this size, to quote extensively from important authorities. In the
case of case law, where the point decided is relatively short or minor,
the facts of the case have been omitted, the ratio decidend] digested
without verbatim quotations, and the citation has been given,
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INnTRODUCTION

THE OBJECT OF THE LAW OF CIVIL
PROCEDURE

To the layman, the rules of Civil Procedure are UNNEcessary
obstacles in the adjudication of substantive matters in law-suits
and not worth the paper they are written on. To the law student,
the rules of Civil Procedure are unduly intricate and make such
“dull” reading that he sees little reason for their existence except
to make it even more difficult for him to obtain his law degree.

The rules of Civil Procedure may well be intricate and,
possibly, sometimes make “dull” reading. But the inevitable
truth is that no practicing lawyer can make much headway in
civil lingaton without a sound working knowledge of those
“intricate” rules. To him those rules are his compasses and roads
that guide him and are as indispensable to him as torch light is to
a man walking in darkness,

Roules of Civil Procedure are not there to hinder the due
administration of justice. On the contrary, the primary object of
the rules of Civil Procedure is to show the litigants and courts
how the rights of the parties should smoothly be handled. They
are a guide as to how pleadings are to be drawn, cases conducted
and remedies obtained, They are intended to convenience and
protect rather than hinder or encumber the due administration
of Justice,

Courts have on more occasions than one made this point
abundantly clear. In the case of The Iron and Steelwares Led. v €W
Marryr & Co., (1956) 23 EACA 175, Worley, P, said at page 177:

Procedureal rules are intended to serve as the hand-maidens of
Justice, not to defeat it ...,

In the case of Bhag Bhari v Mehdi Khan, [1965] EA 94, the same
Cloort said, at page 104:
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The rules of procedure are designed to formulate the issues which the

Court has to determine and to give fair notice thereof to the parties.

CIvIL PROCEDURE LAW IN EAST AFRICA

The Civil Procedure Law in East Africa is now contained in
comprehensive statutes. Uganda has the Civil Procedure Act, Cap. 65;
Kenya has the Civil Procedure Act, Cap. 5; and Tanzania (Mainland)
has the Civil Procedure Code Act No. 49 of 1966.

Before the Civil Procedure Code, 1966, was enacted, the Indian
Code of Civil Procedure, 1908, applied to Tanzania (Mainland) by
virtue of the provisions of the Indian Act (Application) Ordinance,
Cap. 2 of the revised Jasws, The Civil Procedure Code Act, 1966,
came into force on 1 January, 1967.

Daring the period when the Indian Code of Civil Procedure
applied to Tanzania, the courts were nevertheless enjoined to

ue its provisions with such modifications as were necessary or

constr
5 of the Indian Acts

proper to suit a particular matter {see section
{Application Ordinance)).

As a result of that accident of history, there has been little
departure by our courts from the Indian and English interpretations
of identical or similar provisions of these statutes. Indeed, where
there is a dearth of local decisions on a particular point (which is
not infrequently the case), East African courts often resort, albeit
sometimes grudgingly,to Indian and English authorities for guidance.
In doing so, however, they bear in mind (or should) the fact that the
interpretation of domestic statutes must be in accord with the local
conditions and circumstances.

11 other words, our civil procedure lavw was, in one sense, received
from England circuitously via India, We also received it direetly from
England through the Reception Clause in the Tanganyika Order in

Council, 1920.
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T'HE SCOPE OF THE CIVIL PROCEDURE LAW

As pointed out above, the object of the Civil Procedure Law is to
¢enable the parties and the courts to know matters which are in
dispute between the parties, to guide the courts in the course of
determining those issues and to guide and protect the parties. To that
end, the stacutes on Civil Procedure Law are quite comprehensive.
[ut, human ingenuity and foresight notwithstanding, there are to be
found lacunae here and there.

The statutes encompass the entire field of hiigation processcs
{rom jurisdiction of courts to execution of decrees, orders and awards.
['hey provide, for instance, the manner of suing or being sued, the
jurisdiction of courts, general rules of pleading, the conduct of trials,
the contents of judgments and decrees and modes of execution
thereof, and the manner in which appeals are preferred and dealt
with, This book gives a bird's eye view of that field.



CHAPTER ONE

MobDEs OoF DISPUTE SETTLEMENT

In all jurisdictions, various modes of settling disputes have been put
in place for orderly and efficacious settlement of disputes. These
modes are usually created by statutes and in some cases by practice
in the relevant tribunals.

In Tanzania, until late 1994, the mode of settling disputes was;
*  Adversarial procedures;
*  Reconciliatory procedures; and

*  Arbitratory procedures,

[ some jurisdictions, they apply the modes of inquisitorial
procedures. In 1994, there was introduced a fourth mode of
settlement of disputes, that is, the Alternative Dispute Resolution
(ADR] procedures simply called Mediation, This was done by
Government Notice No. 422 of 1994 which amended the First
Schedule to the Civil Procedure Code Act, 1966, This mode of
scetlement of disputes is dealt with in greater detail later in this book,

In the year 2000, mediation was incorporated into the Supreme
Law of the Land, that is, the Constitution of the United Republic
of Tanzania. That was done by the Thirteenth Amendment of the
Constitution. Article 107A(2)(d) of the Constitution provides (as a
Iree translation):

(2) In deciding civil and criminal cases in accordance with the law,
Courts shall abide by the following principles, namely:

(d) To develop and promate mediation (or reconciliaton) between
parties to disputes.

[ Tanzania, the traditional mode of setting disputes is the adversarial
system. This system has its strengths and weaknesses. Its great
weaknesses are that it encourages delays in settlement of disputes;
115 costly in terms of time and finances; it is apt to breed or foster
animosity between the parties in that it is a “winner-take-all” process;
the rules of evidence and procedure are so intricate that an ordinary
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liigant does not understand them; and the language is sometimes
unineelligible to the common man.

Besides, the decision is imposed on the parties by a stranger,
that is. a Judge or magistrate, and reliefs are usually confined to the
pleadings. By its very character, this mode is perceived by some
Pmp]c to favour the rich, the educated and the articulate,

The mode of settlement of disputes by arbitration procedures
is similar to the traditional adversarial system. The two have almost
similar weaknesses,

The settlement of disputes by mediation procedure has
several advantages over the traditional adversarial system, Some of
such advantages are that the procedure is simple and flexible; the
outcome 18 shaped by the parties themselves and not imposed on
them by a stranger; it saves time and money; it takes shoreer time
than an ordinary trial in that in mediation, no witnesses or assessors
are involved; relationships of the parties are preserved and enhanced:
and privacy of the matter is maincained. It is also said that by saving
tme, Judges and Magistrates can ‘then spend more time on questions
of law and so develop the law. On this point, in his foreword o the
book Manual for Mediation Training in Tanzania, retired Chief Justice
Francis Nyalali has made the following observation:

Both research and conventional wisdom show that the majority of
cases that currently go to litigation in the Courts do not involve
jwues of law but concern issues of fact, This means chat Judges and
magistrates, who are legally trained and qualified, spend much tme
deciding disputes without applying their legal training, This is clearly
a misuse of a rare human resource and results in the fossilization
of the law.... We must move away from chis situation to a position
where judges and magistrates spend much of their time deciding cases
imvelving the law, and thus developing the law,

It is important to note that not all cases that go to courts are
suitable for mediation. By their very nature, some types of cases are
inappropriate for the mediation process. Among them are cases in
which injunctive reliefs are sought, cases in which an interpretation
of the law is sought, cases of prerogative remedies; cases for
declantory judgments, and cases in which Constitutional reliefs
and interpretation are sought (see Government Notice Mo, 196 of
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1995). Happily, however, these categories of cases form only a small
fraction of cases instituted in our Courts. Mediation, therefore, is a
very important supplement to the traditional adversarial procedure.

The inguisitorial mode of setdement of disputes is not practised
i Tanzania,



CHAPTER Two

JurispicTiON OF COURTS AND RES JuDIcATA

JurispIcTION

Definition

In simple terms jurisdiction of a court means the extent to which,
or the limits within which, a particular coure can exercise its powers
and what powers. These limits. may be territorial or pecuniary or as
may be preseribed by statutes or practice. In Mullas Code of Civil
Procedure, the following definition of the term jurisdiction is given:

Jurisdiction means the extent of the anthority ofa Court to administer
Justice not only with reference o the subject matter of the suit but
also o the local and pecuniary limits of its jurisdicdion (13th Edition,
page 125).

The question of jurisdiction is not merely one of form. It is
lundamental, Any trial conducted by a court with no jurisdiction
to try the same will be declared a nullity on appeal or in revision,
There is abundant authority to that effect. Suffice here to refer to
only one case, and that is the case of Melisho Sindiko v _fulius Kaaya
(1977) LRT No. 18. The facts were that the respondent was the
plaintift in a suit filed by him in the primary court in the West
Meru District. He sued the appellant for TShs 2,000 allegedly lent
by him (the respondent, and hereinafter referred to as the plaintiff)
to the appellant (hereinafter called the defendant). The trial court
wlmirably tried the case and gave the plainaff judgment for the sum
claimed, with costs, Unfortunately, the primary court magistrate
was not aware of the fact that the suit was outside the pecuniary
jurisdiction of his court, As the Court of Appeal pointed out, this
was not surprising, as the normal civil jurisdiction of primary courts,
which is TShs 2,000 was limited to TShs 1,000 in the case of suits
tor the recovery of civil debt by the amendment to section 14(1) of
the Magistrates” Courts Act, (Chapter 537) which is tucked away in
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the Schedule to the Written Laws (Miscellineous Amendments) Act,
1968, together with other amendments to ten other Acts,

On appeal to the West Meru Districe Court, which was
vested with the requisite jurisdiction to entertain the suit, the
appeal was confined to the merits of the case, and no challenge as
to the jurisdiction of the Primary Court was raised, The District
Court Magistrate allowed the appeal, and entered judgment for
the defendant, with costs. The plaintiff then appealed to the High
Court, this time engaging the services of an advocate. At this stage,
for the first time, the defendant’s advocate raised the question of
Jurisdiction. The learned Judge had no doubts about the appeal on
merits. He held that the District Court Magistrate was not justfied
in setting aside the judgment of the Primary Court. Agamst that
decision there was no further appeal. The learned Judge dealt with
the jurisdiction point in this way: he restored the judgment of the
Primary Court in favour of the plaintiff to the extent of TShs 1,000);
and gave him leave to bring fresh proceedings in the District Court
for the balance of his claim. Against this part of the decision of the
High Court, with leave, the defendant appealed to the East African
Court of Appeal. Law, VP, said, at page 66:

Unfortunately it is clear, in my opinion that this appeal must succeed.
The Primary Court had no jurisdiction to entertain the plaintff's suit,
and the proceedings in that Coure were a nullity. The primary court
would only have had jurisdiction if the plaintff had limited his claim
to Tishs 1,000, and waived his right to claim the balance, which he did
not do, Pecundary limitations to a court’s jurisdiction cannot be evaded
by bringing a series of suits, each within the court’s jurisdiction, The
learned Judge's order to this effect cannot be supported, and in my
view this appeal must be allowed and the judgment obtained by the
plaineiff sec aside as a nullity,

To alleviate the plaintift’s phight, after observing that the appeals to
the High Court and to it would not have been necessary had the
relevant law been brought to the notice of the District Court and
of the High Court and as the courts could not be absolved of any
responsibility as they are presumed to know the law and may only
be reminded of it, the Court ordered that each party must bear his
own costs in the Court and 1n all courts below. It then advised that
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the plaintff could bring his suit again in a court having jurisdiction
presumably the West Meru District Court, if the suit was not by
then barred by limitation,

This case underscores the statement that the question of

junisdiction is fundamental and not one of mere technicality; It is,

therefore, the duty of every court to peruse the pleadings in every
vase and satisty itself that it has jurisdiction to try the suit before
proceeding to do so.

Types of Jurisdiction

i) Territorial Jurisdiction

Territorial jurisdiction means the geographical area within which
4 Court can exercise its powers. Generally speaking, in Tanzania,
pronary courts and district courts have territorial jurisdiction
within the districe in which they are established {see sections 4 and
5 of the Magistrate’s Courts Act Mo. 2 of 1984, Chapter 537 of
Itevised Laws, the Fourth Schedule to the Act, and Sagora v Khaljan
(1972 HCD No. 73), However, the Chief Justice may, by order in
the Cazette, authorize a district court to sit outside the districe for
wlhielu it is established when exercising its appellate, confirmatory or
revisional powers (see section 10(2) of Act No. 2 of 1984).

A court of a resident magistrate has territorial jurisdiction

within such areas as are specified by the Chief Justice by an order
in the Gazette establishing such court (see section 5 of Act No.

! of 1984). The High Court, on the other hand, has territorial

jutisdiction over the entire State. However, according to the High
Court Registries Rules, 1961, original proceedings in the High
Court may be instituted in the Registry at Dar es Salaam or in the
| Mstrice Feegistry for the area in which the cause of action arose or
the defendant resides (see Afmed Tsmail v_fuma Rajabu [1985] TLR.
2004},

i) Pecuniary Jurisdiction

'ecuniary Jurisdiction means jurisdiction that is governed by
the value, in terms of money, of the subject matter of the suit
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in question. Primary Courts, for instance, have pecuniary civil
jurisdiction i suits for the recovery of civil debts, rent or interest
due to the Republic, the Government or any Local Authority,
under any judgment, written law (unless jurisdiction therein is
expressly conferred on a court other than a primary court), righe
of occupancy, lease, sub-lease or contract, if the value of the subject
matter of the suit does not exceed five million shillings, and any
proceedings by way of counterclaim and set-off therein of the same
nature and not exceeding such value: or for the recovery of any civil
debt arising out of contract, if the value of the subject matter of the
suit does not exceed three million shillings, and any proceeding by
way of counterclaim or set-off therein of the same nature and not
exceeding such value (see section 18 of Act, No. 2 of 1954,

It should be pointed out in passing that where a suit for the
recovery of a civil debt arising out of contract with the value of
the subject matter not exceeding TShs 3,000,000 has been filed in
a primary court, either party to the suit may apply to the court
which is seized of the matter to have the proceedings transferred
to the diserict coure of the district for which the primary court is
established. If, on such application, the primary court is satisfied
that the proceeding involves a question of law at issue between the
parties, it must transfer the proceeding to the district court for the
district for which such primary court in such proceeding has been
made or entered. Such decision, judgment or order will not be
reversed or altered on appeal or revision on the sole ground that such
primary court failed to transfer the proceedings in accordance with
the foregoing provisions unless such failure has in Fact occasioned a
failure of justice. Primary courts, however, have unlimited pecuniary
civil jurisdiction in all proceedings where the law applicable 15
customary law or Islamic Law, and in administration of deceased’s
estates where the applicable law is customary or Islamic Law (see
Mohamed Stambuli v Miwanaharusi Selemani (1968) HCD No, 357).

A district court, when held by a resident magistrate, a civil
magistrate or other description of magistrate has, generally speaking,
pecuniary jurisdiction in proceeding for the recovery of immovable
property where the value of the property does not exceed twelve
million shillings; and in other proceedings, where the subject matter
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i capable of being estimated at a money value, where the value of
the subject matter does not exceed ten million shillings (see section
0 of Act No. 2 of 1984).

The court of resident magistrate generally has, and exercises,
the same pecuniary jurisdiction as a district court held by a resident
magistrate or a civil magistrate. The High Court, however, has
unlimited pecuniary civil jurisdiction (see also section 13 of the
Civil Procedure Code).

It has been held that where the amount claimed 15 below the
pecuniary jurisdiction of the High Court, then the High Court has
no jurisdiction in terms of section 13 of the Civil Procedure Code
Act, 1966 (see Francs Andrew v Kamyn Industries (T) Limited [1986]
TLR. 31},

iii)  Other Types of Jurisdiction

Apart from territorial and pecuniary jurisdiction, jurisdiction of
courts may be prescribed by other express statutory provisions. By
some express statutory provisions, some courts have and others do
not have jurisdiction in particular civil proceedings. For example,
a district court has’ no jurisdiction over matters arising out of the
Rent Restriction Act. Under the provisions of section 11A of the
Rent Restriction Act, all claims, proceedings or other matters of a
civil nature arising out of the Act must be commenced in a Court
of Resident Magistrate of competent jurisdiction (see Moliamed
Noonyani v Miumuna Dodo (1967) HCD n.174; Allarakhian v Aga
Khan [1969] EA 613; Pili Juma Bilali v Abdullak Khalifs [1986] TLR
201; John Sangawe v Ran River Village Counal [1992] TLR. 90; Asha
Mohamed v Zainabu Mohamed [1983] TLR 59) John Agricola v Rashid
Juma [1990] TLR; Abifalah v Kudnap (1971) H.C n. 166; and Walimu
v Monge (1968) HCD n. 81).

iv) Appellate and Revisional Jurisdiction

A primary court has appellate and revisional jurisdiction in cases
decided by ward tribunals established under the Ward Tribunals Act,
1985, A district court has appellate and revisional jurisdiction in
all civil matters originating in primary courts or appeals in cases



B, Chipeta
Civil Procedure in Tavzaniar A Student’s Marnial

decided by the primary court on appeal from ward tribunals. The
High Court has overall appellate and revisional jurisdiction.

Transfer of Cases for Purposes of Jurisdiction or Otherwise

Where any proceeding has been instituted in a primary court,
the Primary Court may, at any time before judgment, transfer the
proceeding to the district court, or a court of a resident magistrate
having jurisdiction, or to some other primary court. But such
transfer must be with the consent of such district court or court of a
resident magistrate. Similarly, a district court or a court of a resident
magistrate within any pare of the local jurisdiction (i.e. territorial
Jurisdiction) of which the primary court is established, may lawfully
transfer the proceeding from the primary court to itself or to some
other magistrate’s court. The High Court, too, has power to order
the transfer of the proceeding to itself or to some other magistrate’s
COuret,

It should be noted that while a primary court can only tansfer
a proceeding to another court with the consent of the district court,
or a court of a resident magistrate, the district court or a court of
resident magistrate, or the High Court, does not need to have the
consent of the primary court seized of the matter. Once an order
of transfer of the proceeding has been made at any time before
judgment by the district court or a resident magistrate or the High
Court,such primary court must comply with the order,

The power of transfer will be exercised:

a)  Where it appears that the drcumstances or gravity of the
proceeding make it desirable that the proceeding should be
transferred; or

Where there is reasonable cause to believe that there would be
failure of justice were the proceeding to be heard in the primary
court; or

¢)  Where the subject matter of the proceeding arose outside the
focal limits of the primary court’s jurisdiction or is not within
its jurisdiction, or in any case in which the law applicable is
customary law which is not a customary law prevailing within
such primary court’s local jurisdicrion; or

1 Chipeta
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iy Where the proceedings seek to establish or enforce a right or
remedy under customary law or Islamic law, or are an application
for the appointment of an administrator of the estate of a deceased
person, and the court i satisfied that the law applicable is neither
customary nor Islamic Law; or that the question whether or not
customary law or Islamic law s applicable cannot be determined
without hearing or determining the proceedings.

A court exercising the power to transfer a proceeding, however, must
record in its record its reasans for making such order. Besides, if the
proceeding in question 1s one which is required by any law ro be
commenced in a primary court, then the transfer of such proceeding
must be to some other primary court. Furthermore, such transfer
must not be made to a court which has no jurisdiction in respect of
the subject matter, however constituted it may be (see section 47 of
Act No. 2 of 1984).

Conversely, where any proceeding in respect of which primary
courts have jurisdiction is instituted in a district court, a court of a
resident magistrate or the High Court, it 1s lawful at any time before
judgment for such court to transfer the proceeding to any primary
court having jurisdiction where it is satisfied that such transfer of
the proceeding will not be contrary to the interests of justice or
cause undue inconvenience to the parties, and in such a case, it must
record its reasons for making the order of transfer (sce section 48 of
Act No, 2 of 1984).

In addition to transfer of cases from one court to another, primary
courts may, with the consent of the parties, transter a proceeding in a
civil suit to an arbitration tribunal.

Leave of the High Court

Where a matter must be filed in a primary court, the High Court
may, usually on application, grant leave to the applicant to file his
intended suit in a court other than a primary court (see sections 44
and 63 MCA). (see also Fanwel Mantivi Ne'unda v Hevman Neg'usda
and Two others [1995] TLR. 155; and Kulthum Kara v Yasin Osman
(1968) HCD n.340),
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Ouster of Jurisdiction of Courts by Statutory Provisions

It is quite often that the legislature enacts laws which, explicitly
or by necessary inference, exclude courts of law from exercising
jurisdiction in a given dispute. Such enactments are sometnimes
referred to as “finality” or “exclusion” clauses. The statute may
expressly or inferentially provide that a decision, say by a Minister
or some statutory body, is final and conclusive and not subject to
review by, or appeal to courts of law.

Case-law tends to suggest that courts of law are jealous of their
jurisdiction and so do not always take kindly to such ouster clauses.
Where the ouster clauses are not clearly worded, courts of law quite
often circumvent them either by resorting to judicial review or by

holding that the language used by the legislature did not oust the
Jurisdiction of courts of law.

[ his book, Administrative Law, Professor Wade states, at page 48;

At the root of the matter is jurisdiction, or more simply power. The
principle is that if an administrative authority is actng within its
Jurisdiction, ... and ne appeal from it is provided by statute, then it is
immune from control by a court of law, But if it exceeds its power, or
abuses them so as to exceed them, a court of law can quash its decision
and declare it to be legally invalid (2nd Edition, Oxford).

In the English case of Congreve v Home Office [1976] AC 629, Lord
Denning had this to say:

When the licencee has done nothing wrong at all, | do not think the
minister can lawfully revoke it without giving reasons, or for no good
cause. If he should revoke it without giving cause, or for no good
reasons, the court can set aside his revocation and restore the licence.
It would be misuse of the power conferred on him by Parliament: and
these courts have the authority and | would add, the duty - to correct
a mistse of power by a minister or a department, no matter how much
he may resent it or warn us of the consequences if we do.

In the case of Mienga v University of Dar es Salaam (1971) HCD n.
247, the High Court of Tanizania almost equally icily stated:

It is trite to observe that the Court is, and has to be for the protection
of the public, jealous of its jurisdiction, and will not hightly find its
jurisdiction ousted. The Legislature may, and often does, I am afraid far
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it the jurisdiction of the Court in certain matters, but for
% it o find that the Legislature has ousted its jurisdiction, the
J1e 1St 50 state in no uncertain and in the most unedquivocal

e se of Jamta Yusuph v Minister for Home Affairs [1990] TLR 80,
Wigh Court guashed the Minister’s deportation order on the
Sl that the Minister had acted wltra vires his powers conferred
i by section 24 of the Immigration Act, 1972.

Pileet of Lack of Jurisdiction

pointed out earlier, the question of jurisdiction is not a matter of
technicality, Tt is fundamental. Any trial of a proceeding by a

" Lourt which has no jurisdiction to try it will be declared a nullity on

appeal or revision, The case of :Ht’iilsf!ﬂ Sindiko v_ulius Kaaya (supra)
williciently underscores this point.

[ven the fact that it would be convenient for the parties to have
i proceeding heard in a particular court is 1%m.cn_m}gh to ::cmi"cr
jurisdiction on such court if it in fact has no _}U]'JISdIL‘EIDI'l to ery the
suit. Indeed, it makes no difference that the parties to the s:un: have
apreed that their proceeding be heard in a paifncular court if ;ucl} a
court has no jurisdiction to hear and determine the matter. Parties
annot confer jurisdiction on a court by consent. As was 5t:u:rf.1 by
the East African Court of Appeal in the case of Shyam Thanki and
Onhers v New Palace Hotel (1972) HCD n.92 at page 23;

All the courts in Tanzania are created by statute and theirjuri%dictiun is

purely statutory. It is an elementary principlv\:e of law that parties cannat

by consent give a court jurisdiction which it does not possess.

REs JupicaTA

Definition

The doctrine of res judicata states that once a court or _?1.1[1.1:'.'1‘.1]
tribunal of competent jurisdiction to determi_ne the matter in 155114:.
in any suit or proceeding between the parties thereto has finally
decided those matters, such decision, unless reversed on a;lnpleaj or
revision, is conclusive, so that the parties thereto or their privies are
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precluded from disputing or questioning in any later litigation the
correciness of such earlier decision, in law or in fact, as against any
other party or privy thereto. The doctrine also acts as an estoppel to
such parties to relitigate those same matters in any subsequent suit
because the doctrine, apart from binding the parties as to the matter
decided, also purs to an end the particular cause of action on which
the former litigation berween the parties was founded.

In the words of Sir Udo Udoma, C.]., in the case of Karshe v
Upanda Transport Co Lid [1967] 1 EA 774, at page 777:

[n general terms, the impression 1 form from these cases seems to me
to be this: that once a decision has been given by a court of competent
_juriird'il.:t'mn berween two persons over the same subject matter, neither
of the parties would be allowed to relitigate the issue again or to deny
that that decision had in fact been given, subject to certain conditions,

In the English case of Stiftung v Rayner and Keeler Lid [1966] 2 All
ER. 536, Lord Guest had this to say, at page 364;

The rule of estoppel by res fudicara, ... is that where a final decision has
been pronounced by a judicial tribunal of competent jurisdiction over
the parties to the subject-matter of the litigation, any party or privy
is stopped in any subsequent lidgadon from disputing or questioning
such decision on the merits.

I Tanzania, the principle of res fudicata is embodied in section 9 of
the Civil Procedure Code Act, 1966, which provides:

Mo court shall try any suit or issue in which the matter directly and
substantally m issue has been direcedy and substantially in issue in a
former suit between the same parties or between parties under whom
they or any of them claim litigating under the same title in a court
competent to try such subsequent suit or the suit in which the issue
has been subsequently raised and has been heard and finally decided
by such court.

The Rationale of the Doctrine of Res Judicata

The doctrine of s judicata has found expression in two Latin
MAXIIS:

i) “Interest rei prrb.l‘]'me wt =it finds ligium,” which means: the interest of
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the general public requires that there must be an end to litigation;

and

W) Newo debet bis wecall, si constat curdee e 31t pro e et eadem causa,’
which means: no man should be twice sued or twice prosecuted
upon one and the same set of facts, if there has been a ﬁnl.al.
decision of a competent court (see Earl Jowits Dicttonary of English
{aw, 1959 Edition).

Ity their book Res judicata, Spenser-Bower and Turner paraphrase the
fwo maxims in the following terms:

There are two theories (which, however, in analysis, may perhaps be
regarded as merely two aspects or sides of one and the same theory)
whereupon the doctrine of estoppel per res judicata is commaonly
justified: wiz Firse, the general interest of the community in the
termination of disputes,and in the finality and conclusiveness afjudicial
decision: and, secondly, the right of the individual to be protected from
vexatious multiplication of suits and prosecutions at the instance of
an apponent whose superior wealth, resources and power may, unless
i : T
curbed down by judicially declared right and innocence. (2™ Editon,
at page 107),
[n Karshe’s case (supra), His Lordship expressed the rationale of the
doctrine in the following terms, at page 777
This court is ot oblivious of the cardinal principle that the doctrine
of res judicata is not a technical doctrine applicable only to records, It
e 2 fandamental doctrine of all courts that there must be an end to
litigation as a matter of public policy.
This statement was also made by the Court of Appeal for East Pxﬁ'.ma
in the case of G.R Mandavia v Rattan Singh [1965] EA 118, which
the Court stated, as page 121:
Res judicata ... is a matter of pleading and can be raised only at the
trial. The principles underlying the dactrine of res judicata are “Inferest
el publicae at sit finis litium™ and “Newmo debet bis wexari pro cadem causd
{per Crabbe, JA.)

In the case of New Bruswick Raifway Co. v British and French ITmsr
Corporation Ltd [1938] 4 All ER 747, Lord Maughan, L.C., sad, at

page 734
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The docrine of estoppel is one tounded on considerations of justice
and good sense. [f an issue has been distincely raised and decided
in an acton in which both part {es are represented, it is unjust and
unreasonable to permit the same issue (o be litigated afresh between
the same parties, or persons claiming under them.

Essential Elements of the Rule of Res Judicata

Since a juu:licial decision is, by the operation ct'_ the err:.trilne U.F .m
judicata, final and conclusive as between the parties and their privies
on matters raised and decided in a particular litigation and so puts to
an-end the Pm’:cuhr cause of action, a plaintiff or his privy cannat
sue on the same cause of action in a subsequent suit nor can he raise
matters which were finally decided in the former suit. If he does so,
the defendant is entitled to plead res judicata.

In order to succeed on a plea of res judicata, therefore, it 1
essential to show not only that the cause of action was the same, but
also that the plaintiff has had an opportunity of recovering, and that
but for his own fault might have recovered, in the first action what
he now seeks to recover. It must be shown that there was an actual
merger in the decision of the cause ﬂfnclr.iun or that the same paint
has been decided betweetl the same parties.

A close examination of section 9 of the Tanzania Civil Procedure

Code Act, 1966, reveals the following essential elements of the

doctrine of res judicata:

1) That the judicial decision was pronounced by a Court of

competent jurisdiction:

That the subject mateer and the ssues decided are the same or
substantally the same as the issties in the subsequent suit;

That the judicial decision was final; and

That it was in respect of the same parties liigating under the same
;

title.
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i) That the Decision was made by a Court of
Competent Jurisdiction

For a plea of res judicata to succeed, one of the essential elements that
must be shown is that there has been a judicial decision which has
been duly pronounced by a Court or judicial tribunal of competent
jurisdiction. Jurisdiction here means jurisdiction in every respect to
make the decision in respect of the subject-matter and the parties
thereto, The question of jurisdiction must be determined irrespective
of the question whether there is a right of appeal from the decision
of that court (see explanation 2 to section 9 of the Civil Procedure
Code).

So long as the decision was pronounced by a court of competent
jurisdiction, and so long as such decision has not been reversed or
aleered on appeal, it operates as res fudicata.

ii) The Same Subject-matter as in the Former Suit

Another essential element of the doctrine of res judicata is that the
subject-matter pleaded in the subsequent suit should be the same as
that decided in the former suit, Let us take a simple example. On 12
January 1990, A, driving his own car, collided with a lorry belonging
to B and driven by C, a driver of B. On 20 February 1990, C sues A
in Iringa District Court for damages for injuries which C sustained
in the accident alleging that the sole cause of the accident was A's
negligent manner of driving. On 27 February 1990 A sues I3 and C
in the High Court at Mbeya for damages to his car and for injuries
which A sustained in that same accident. On 14 July 1990, after a full
trial, the High Court pronounces judgment in favour of A holding
that C was wholly to blame for the accident. In those circumstances,
the suit of C against A, if still pending, will be res judicata on the
question as to who, between A and C, was to blame for the accident,
although it was filed prior to A's suit against B and C.

Having shown that the decision was in a “former suif,” it must
next be shown that the subject-matter involved in the subsequent
suit is the same or substantially the same as in the former suit. In
other words, it must be shown that the cause of action and the issues
in the subsequent suit were alleged by one party and either denied
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or admitted, expressly or impliedly, by the other (see explanation 3
to section 9 of the Code).

A problem that often arises is to define the phrase “matter in
issue.” The meaning of this phrase was considered by the Court
of Appeal for Eastern Africa in the case of Harman Singh Bhogal v
Jadva Karsan (1953) 20 EACA 74, Construing that phrase as used
in section 6 of the Kenya Civil Procedure Ordinance (Chapter 5),
which is identical with section 9 of the Tanzama Civil Procedure
Code Act, 1966, the Court stated, at page 76

The authorities are clear that the "matter in issue' in section 6 of
the Ordinance (which corresponds o section 1) of the Indian Civil
Procedure Code) does not mean any matter in issue in the suit but
has reference to the entire subject in controversy; it is not sufficient
that one or some issues are in common, The subject matter of the
subsequent suit must be covered by the previously instituted suit and
Not vice versa,

In Mulla’s Code of Civil Procedure, it is stated at pages 40-41.

It is not encugh to constitute a matter res fudicata that it was in issue in
the former suit. It s further necessary that it must have been in issue
directly and substantially. A matter cannot be said to have been“directly
and substantially™ in issue in a suit unless it was alleged by one party
and denied or admitted, cicher expressly or by necessary implication,
by the other. It is not enough that the matter was alleged by one party,
At the same time it is not necessary to constitute a maceer “directly and
substantially” in issue that a distinet issue should have been raised upon
it; it is sufficient if the matter was in issue in substance (13" Edition).

These comments by the learned aothor were referred to with
approval by the Coure in Karsan'’s case (supra} in which the Court
added, at page 77:

To bar the second action there must have been a merger of the cause
of action in the judgment and “there will be no merger unless the
cause of action is the same and the plaintff had an opportunity of
recovering in the first action what he seeks to recover in the second,
Otherwise the defendant is not twice vexed for the same cause” A
plaingff is allowed to bring successive actions in respect of the very
same circumstances, provided that those circumstances give rise o
different causes of action.
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I order to determune whether the matters decided in a former suit
are the same as those in a subsequent suit, a court will have to lock
i the pleadings and judgment or final order in the former suit. But
il the formal order of the Court is in unambiguous terms, the reason
therefore cannot be looked at for the purpose of excluding from the
secope of the former order any matter which, according to the issues
ruised on the pleadings and the terms of the order itself, included
il the formal order, Ipso facto, if the declaraton made in a judgment
i unambiguous, regard cannot be had to the pleadings in the suit
or to the history of the case for the purpose of attributing another
meaning to the declaration,

If any matter might or ought to have been a ground of defence
ar attack in the former suit, it 15 deemed o have been a2 matter
directly and substantally in 1ssue” in such suit (see explanation 4
to section 9 of the Civil Procedure Code). Such matter, therefore,
is deemed to have been controverted. This rule, however, does not
cover cases in which a defendant in a former suit failed to rase
the matter by way of counterclaim or set-oft. Karshes case {supra)
affords a good illustration. In that case, the tfacts were that in a former
suit the plainciff, Karshe, had been sued by the defendants, Uganda
Transport Co., Ltd. for damages for negligence arising out of a road
accident, In that suit Karshe filed no counterclaim. The Judge in
that suit found both parties fifty per cent to blame, and gave the
defendants judgement for half its claim, After that judgment was
delivered Karshe filed a suit claiming fifty per cent of the damages
suffered by him as a result of the accident. In the subsequent suit a
question arose as to whether the suit was caught by res judicata, that
is, whether the subject matrer in the subsequent suit was the same
as in the former suit.

The defendants argued that the plaintiff was stopped by the
judgment in the previous suit from bringing the suit because he
had failed to counterclaim in the previous suit, After considering
several English and Indian authorities on the interpretation of
explanation 4 to section 11 of the Indian Code of Civil Procedure
{which is identical with explanation 4 to section 9 of the Tanzania
Civil Procedure Code Act, 1966), the Court held that if the parties
had an opportunity of controverting the point which it was sought
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to presume as having been constructively a matrer directly and
substantially in issue, and such point properly belonged to the
subject of the litigation and which the parties eNercising reasonable
diligence might have brought forward at the time then the mateer is
res judicata. But the Court went on to hold that the provisians of the
explanation did not cover situations where a clain in a suit might
have been pleaded by way of set-off or counterclaim in a previous
51]it.

On the larger question as to whether the plaintiff’s suit was res
judicata on the ground that the matters in issue had been raised and
decided in the former suit, the Court pointed out that the issues
between the parties in the former suir were:

1)  Who was negligent as between the parties?
2) To what extent did the plaineiffi in that suit contribute towards
the defendant’s negligence, if any:2 and

) Whether the plaindil in that suit suffered the loss and damages
claimed as a result of the collision, and if they contributed to the
negligence, to what proportion of such loss and damage were the
planefts entided?

Having referred to those issues, the Court went on at page 783:

The issues set out above and which had been decided by the caure in
the previous suit are of course res judicats and cannot be enguired into
again by any coure. The result of this is that the defendant in the present
suit is stopped from denying tha it was fifty per cent responsible for
the accident occasioned by it, Similarly the present plaintiftis stopped
from denying that he was fifty per cent responsible for the accident!
The issue of loss or damage suffered by the present plintiff was never
enquired into by the court in the previous suit and therefore is not
caught by the plea of res judicata (see also Zandi Mbokemize o Stewif
Chnart and Francis Adolph [1988] TLIL 160).

And suppose in a suit relief has been claimed in the plaint bue it
is not expressly granted by the decree. What, then, is the position?
[n such a case, such relief must, for the purpose of res Jndicata, be
deemed to have been refused (see explanation 5 to section 9 of the
Civil Procedure Code). It would, however, appear that explanation
5 does not mean that res judicata would operate where a court has
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expressly left an issue open, In the Indian case of Bapana v _Jageiah
ATIL 1939 Madras 818, a subordinate Judge expressly left open one
of the issues. He stated:

I'... refrain from giving any finding on issue 9,

I'he question, then, was whether such issue could be said to have
been res fudicata. The Court there stated:

Explanation 4 imports a fiction into section 11 Civil Procedure Code.
Having provided that a matter which might and ought to have been
made a ground of defence or attack in a former suit it introduced a
fiction that it shall not only be deemed to have been raised, but also to
have been directly and substantially in issue in that suic. This would pot
have been however enough for the purpose of section 11 of the Civil
Procedure Cade until the matter was presumed to have been decided.
In view of the express arder by the Court that the matter would be
lett apen, it is impossible to permit any such fiction to be introduced
in this case,

[f, however, a point has been decided by necessary implication in
the former suit, it will operate as res Judicata in a subsequent suit (see
Chattar Singh v Roshan Singh AIR (33) 1945, Magpur 277).

Now, suppose that the applicability or non-applicability of ‘a
rule of law is not in question and does not affect the rights claimed
and denied in a litigation. In such a case, it would appear that, any
decision on such abstract question of law, dissociated from and
unconnected with such rights in the litigation, can never be of any
importance or value to the parties and to the decision of the case
and cannot, therefore, be deemed to have been substantially in issue,
It was so held in the case of Chattar Singh v Roshan Singh (supra)
where the Court quoted with approval Chitaley and Raos Code of
Clivil Procedure, 1944 edition, in which the authors state:

In order to understand and solve this apparent conflict of views, it is
necessary to see what exactly is meant by “that point of law in isue
in a previous suit” It is submitted, with respect, thar what is meant is
only that the applicability or non-applicability of a rule of law to a
given set of circumstances was in question in the previous suit, Parties
ta a litigation have absolutely no concern in raising questions as to
the existence of a particular rule of law or as to the nature therenf,
except so far as such questions affect the rights claimed or denied
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in such litigation. An abstract question of law dissociated from and

unconnected with such rights o litigation can never be of any
importance or value to the parties and to the decision of the case and

cannot therefore be deerned to have been substandaliry in issue.

The provisions of explanation 4, it has been held, do not cover cases
in which there are inconsistent or mutually destructive pleas. In the
case of Gurbachan Singh Kalsi v Yowani Ekori [1958] 1 EA 450, the
Court of Appeal for Eastern Africa held that the face that a party had
previously brought an unsuccessful action based upon an allegation
of nonfeasance did not stop him from bringing a second action
based upon misfeasance which, in the circumstances of that case,
could not have been joined with the first.

The Tanzania High Court has also held that res judicata does
not operate where the suits are based on different rights and where
different principles of law are involved because a person may use any
or all the legal means of enforcing his rights (see Nduke v Mathay
(1970) HCD n.96).

While on this point, it is pertinent to pomt out that the rule of
res fudicata as applied to civil Ltigation has the same rationale as the
pleas of autrefois acquit and autrefois convict In criminal proceedings.
It must be noted, however, that compensation awarded in criminal
proceedings cannot constitute res judicata in a civil suit for civil
redress in respect of the same act or omission that gave rise to the
criminal proceedings. In the case of S.K. Meghii v Odhiambo [1951
24 KLR 84, the Court said, at page 85:

There can, in our opinion, be no shudows of doubt that any person wha

sustains bodily harm at the hands of another person is entitled to set

in motion both the criminal and civil law either contemporancously
or otherwise.
In the case of Cosmas v Faustini (1971) HCD 1,349, the Tanzania
High Court had this to say:

That the parties were before a civl court and a criminal case based
on the same facts cannot bar a sosequent civil claim based on the
very same facts ... It need hardly be pointed out that the respondent’
argument that the mateer between him and the appellant was res
dndicata in view of his acquittal was wrongly upheld.

B Clhipenn
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e wime Court alse so held in the cases of Abdullah Ramadhani
W Ainate Kimonnee (1969) HCD n. 24, and Ramadhani Hassani v
~Wmadhani 1ddi (1972) HCD n. 129.

1)  That the Judicial Decision was Final

It s not enough to show that the subject matter and issues in the suit
are the same as in the previous suit, and that a court of competent
Jursdiction pronounced a decision, It must further be shown that
the decision finally decided the matters in dispute. As was stated by
Lord Porter in the Indian case of Bhaguasti v Ram Kali (AIR) 1939
P 133

In order to successfully establish a plea of #es judicata or estoppel by
record it is necessary to show that in a previous case a court having
Jurisdiction to try the question came to a decision necessarily and
substancially involving the determination of the matter in the later
case.

The decision, therefore, must be on the merits, and it must be clear
that the parties were heard or were given an opportunity to be heard
before the decision on the merits was pronounced. If, therefore, a suit
is dismissed on a preliminary point, which does not finally decide
the rights and habilities of the parties, then the plaintiff cannot be
said to have been heard on the merits, and so a subsequent suit is
not res fudicata.

But what is the position where a judgment was pronounced
under rule 4 of Order 15 of the Civil Procedure Code Act (see infra)?
In the case of Salem Alwed Hassan Zaidi v Fand Hussein Humeidan
[1260] 1 EA 22, the court considered this question and held that if
a judgment is pronounced for failure to produce evidence, such a
Judgment is deemed to be a judgment on merits and operates as a res
fudicata. After referring to several Indian cases and learned authors,
Forbes, VP, stated at page 98

Similarly, in terms of Cheder 15, rule 4, of the Indian Rules if a plaintiff
fails to produce evidence, the court can pronounce judgment. It does not
dismiss the suit for-non-prosecution ... Equally, [ think, when the court,
acting under rule 178 of the Rules of Court "pronounces judgment” it
must be a judgment of the merits on the material before it
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His Lordship went on:

It is well settled in India chat the dismissal of 2 claim under Order
17, rule 3, on account of the plunaff’s default in producing evidence
to substantiate his case has the effect as a dismissal founded upon
evidence, and that the subject of such a claim will be res judicara ...
Since decision is deemed to be a decision on the merits, this is a logical
conclusion, And it seems to me that a judgement pronounced against
a party under Order 15, rule 4 must, on the same principle, operate
as res pudicata ... 1 see no reason to differ from the Indian decision on
the effect of a decision under Order 17, rule 3, and | think the same
reasoning and conclusion applies equally to a “judgment pronounced”
against a plaintiff under rule 178 of the Rules of Court: that such a
judgment must be deemed to be a decision on the merits and must
have the same effect a5 a dismissal upon evidence; that accordingly
the matters in issue on the suit must be deemed to have been heard
and determined; and that the decision operates as res judicata (see also:
George Shambive o Tanzania Tralion Petrolewm Co. Lad, [1995] TLR. 203,

On the basis of this principle, it has been held that a consent
judgnient is as good a5 one obtained on contest, especially if it is
between the same parties to the suit in which the consent judgment
was obtained, and that it a party did not choose to raise any grounds
of attack or defence on the previous suit which would have been
raised had the judgment not been by consent, such a party cannot
be allowed to re-litigate that matter in a subsequent suit which is
between the same parties litigating under the same atle (see Shamsul
Nisa v Md. Jaffar and Others (AIR. 1935 Lahore 487). It has also been
held, however, that such a judgment cannot stop parties other than
those who consented to it (see Koem Mal Gurdial v Fazal Al and
Chhers (AIR) 1934 Lahore 759).

It has similarly been held that a matter will be said to have been
heard and finally decided it the decision was made ex-parte. In the
case of Radha Mohan and Others v Eliza Jane Hilt (AIR) (34) 1947
Allahabad 147, a mortgage suit was decided “ex-parte” A subsequent
suit on the same matter was held to be res judicata. The Court stated:

A date was fixed for the decision of the suit in the previous case and
that meant that the parties were given an opportunity to be heard if
they wished to be heard. The defendant did not appear and the suit
was decided ex-parte against him. It cannot be said that the suit was not
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heard and decided for the purposes of applying the rule of res judicat
{see also Tanganyika Motors Led v Transcontinental Forwarders and Another
[1997] TLR. 158),

It is, however, important to note that the decision must have been
one on the merits of the suit, So, if a suit is dismissed, say, for lack
of jurisdiction of the trial court, such a decision is not res fudicata
because it cannot be said that the parties were heard or given an
opportunity of being heard on the substantive issues or the merits
of the case. Similarly, where a suit is dismissed on the ground that
there is a misjoinder or nnn—_jniude'r of parties, multifariousness, or
that the plaint is technically defective, such dismissal will not render
a subsequent suit on the same cause(s) of action res fudicata because
the dismissal was not on the merits of the suit.

What is the position where the decision in the former suit was
not necessary to the determination of that suit? On this point, in
Mudla’s Code of Civil Procedure it is stated:

A matter directly and substantially in issue cannot be said to have been
heard and finally decided, ‘unless the finding on the issue was necessary
to the determination of the suit. A finding on an issue cannot be said
to be necessary to the decision of a suit unless the decision was based
upon that finding ... it is not sufficient to attract the bar of res fudicata
that an issue has been framed on the queston, It is further necessary
that there must be a decision on the issue expressed or implied which
foems the basis of the decree)

[t is also necessary to note that for purpose of res judicata it is
immaterial or irrelevant to show that the decision relied upon to
found res fudicata is iself correct or well founded in law or fact. A
final decision pronounced by a court of competent jurisdiction and
of whatever status in the judicial hierarchy, and which decision has
not been reversed on appeal or revision, will operate as res judicata
as between the same parties or their privies in respect of the same
subject matter. In the case of Kotak ¢ Kooveeril [1969] 1 EA 295, it
was argued on behalf of the appellant that where a ruling was on a
point of law, the doctrine of res fudicata did not apply. Georges, C ],
dismissed this argument and stated, at pages 296-297;

The purpose of the doctrine, as | understand it, is that there should
be an ¢nd to litigation. Where a court has investigated an application
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and has concluded that whatever be the merits, the law provides no
remedy, it cannot really be said that the application has not been
determined on its merits ... Once it is, as this particalar rule of law
is applicable to a particular factual situation between parties, then as
far as these parties are concerned in the identical factual situation, the

fact of the applicability of the rule 1s wes fudicata and can be challenged
only on appeal.

If, however, subsequent events show that although the matter was
decided in a former suit, the decision on the former suir was based
on frand and evidence of such fraud has become available which was
not known to the party at the tinme of the first suit, even though it
“might" have been discovered, and which raises an issue which was
not determined in the first suit, such decision will not operate as res
Judicata (see Rashid Allarakhia_fenmohamed and Co. v Jethalal Valabldas
and Co. (1956) 23 EACA 255. But as was stated b}'rﬂirjchn Rolt in
Patch v Wand (1867) LR 3 Ch.D.203;

The frand must be actual, positive fraud, a meditated and intentional *
contrivance to keep the parties and the court in ignorance of the real
facts of the case and obtaining that decree by that contrivance,

But if the fraud complained of in a subsequent suit was included and
adjudged in a former suit, such subsequent suit will be res Judicata, In
the case of Ramdey Malik v Lione!l Albert Callow [1958] 1 EA 99, the
facts were that in an action before a magistrate at Tanga, judgment
was given for the respondent for arrears of salary claimed by him
from the appellant. The appellant did not appeal. Instead he brought
a new suit against the respondent alleging that the judgment in the
earlier suit had been obtained by a fraudulent false statement made
by the respondent in the course of his evidence to the effect that
certain forms had been signed by him, regarding the completion of
certain works. It was contended that his evidence was most material
to the court in coming to a decision. The appellant then asked, ineer
alia, that the judgment be ser aside. The magistrate ruled that the

second suit was res fudicata. On appeal, the High Court dismissed cthe

appeal and held that the alleged fraud was included in something

which had already been adjudged, and that to entertain the new

action would be to re-open the issue already decided and to test

again the evidence of the respondent and that of the appellant and
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Witnesses thereon which the appellant could have done in the
lier sunt, The Court reviewed several Indian and English decisions
il quoted with approval the case of L Chinnaya v Ramanna (1915)
Mad 203. There the Court stated, at page 208:

Ihe test to be apphied, is the fraud complained of not something that
wis ncluded in what has already been adjudged by the court, but
extrancous to it? IF, for instance, a party be prevented by his opponent
from conducting his case properly by trice or misrepresentation that
would amount to faud.... Where two parties fight at arm’s length it
is the duty of each to question the allegations made by the other and
to adduce all available evidence regarding the truth or falsehood of it.
Neither of them can neglect his duty and afterwards claim to show
that the allegation of his opponent was false,

In the case of Mohamed Golab v Sulliman (1894) 21 Cal. 612 which
wis quoted in the Malik case (supra), Petheram, C.J., said:

The principle upon which these decisions rest is that where a decree
lias been obtained by a fraud practiced upon the other side, by which
he was prevented from placing his case before the tribunal which was
called upen to adjudicate upon it in the way most to his advantage,
the decree is not binding upon him and may be set aside in a separate
suit, and not only by an application made in the suit in which it was
passed but also to the court by which it was passed but I am not
aware that it has ever been suggested in any decided case, and in my
opinion it 15 not the law, that because a person against whom a decree
has been passed alleges that it is wrong and that it was obtained by
perjury committed by, or at the instance of, the other party, which is
of course fraud of the worst kind, that he can obtain a re-hearing of
the questions in dispute in a fresh action by merely changing the form
in which he places it before the court and alleging in his plaint that
the first decree was obtained by the perjury by the person in whose
favour it was given. To so hold would be to allow defeated litigants to
avoid the operation, not only of the law which regulates appeals, but
thar which relates to res fudicata as well,

To mention the obvious, if a decree 15 appealed from, the decree
that must be looked to for purposes of res fudicata is the appellate
courts decree and not that from which the appeal was preferred.
Should the appeal be pending, then the original decree cannot be
said to be final, and the matrer will be said to be res sub judice. So,
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if a subsequent suit is filed in a matter to which the doctrine of res
Judicata would, but for the pendency of an appeal from the former
decree, be pleaded, the best thing to do is to stay the second suit
pending the determination of such appeal. It was so held by the Privy
Council in the Ceylon case of Annamalay Chetty v BA. Thoruhill
(AIR. PC 26). In that case the appellants sued the respondent in
1924 on an account and obrained a decree on 17 January 1927, The
respondent filed an appeal two days later and the appellant, to avoid
a possible bar of limitation, filed a fresh suit on the same cause of
action on 2 June 1927, The suit was dismissed as res judicata although
the respondent’s appeal in the first suit was pending, In allowing the
appeal, the Privy Council advised, at page 264

The appellant maintained that, under this provision no decree, from
which an appeal lies and has in fact been taken, is final between the
parties so as to form res fndicata, while the respondent contended that
such a decree was final between the parties and formed res judicata
undl it was set aside on appeal. In their Lordships’ opinion the former®
view 1s the cotrect one, and where an appeal lies the finality of the
decree on such appeal being taken is qualified by the appeal, and the
decree is not final in the sense that it will form res judicata as between
the parties.

The Privy Council also added:

Their Lordships regret that the second action was not adjourned
pending the decision of the appeal in the firse action, as that could
have simplified procedure and saved expense.

iv) That it was in respect of the same Parties Litigating
under the same Title

It is an essential element of the doctrine of res Jrdicata that it must
be shown that the former suit was between the same parties or
their privies and litigating under the same title. Generally speaking,
a judgment cannot operate as res judicata to complete strangers, The
case of Salehe Bin Kombo Bin Faki v Administrator General, Zanzibar
11957] EA 191, 1s a good illustration. In that case the facts, in so far
as they are material, were that in a former suit the Administrator
General, in his capacity as administrator of the estate of one late
Hassanbhai Dadabhai, a clove shamba owner, was the plaintiff and

e
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il Saleh bin Komba {the plaintiff in the subsequent smt). In the
Wilsequent suit by Kombo, Kombo sued the Administrator General
ahmimistrator of deceased broker named Kassamali Alibhai to

whion Kombo elaimed to have paid moneys as purchase price for

pertain shambas which the deceased Kassamali, as broker, sold by
pliction on behalf of the estate of Hassanbhai Dadabhai, the owner
nl the shambas.

I'he defendant, the Administrator General, relied on res judicata.
i rejecting the plea of res judicata the court (Windham, C.J.) said ac
page | L
[he defendant’s contention must, however, fail on one point, namely
that although in each of the two cases the Administrator General was a
parey he was not in both cases “liigating under the same title"” for the
purpose of section 6 of the (Zanzibar) Civil Procedure Decree, which
deals wich res judicata, For in the former case he sued as administraror
ot the estate of the clove ‘shamba’ owner Hassanbhai Dadabhai,
whereas in the present case he is sued as administrator of the broker
Kassamali Alibhai,

Citing Mulla’s Commentary on the Indian Civil Procedure Code (9
eiition) with approval, His Lordship went on:

idulla) makes it clear ... that the expression “the same title" in
secrion 11 of the Indian Code (which is reproduced in section 6 of
the Zanzibar Decree) means “the same capaciey)” that is to say the
same representative capacity. The Admmistrator General having been a
party in a different representative capacity in the two cases, the defence
of res judicata must fail, notwithstanding that the mateer 15 indeed res
Judicata i a Stifung v Rayner and Keeler Lid [1966] 2 All ER. 536 very
other respect (see also Fillage Chatrman K. C.U Maieka v Anthony Hyera
[1988] TLR. 185).

I the English case of Marginson v Blackburn Borough Council [1939] 1
All ER 273, the plaintiff sued the defendants for damages in respect
of injuries received by his daughter and himself, and in respect of the
death of his wife, arising out of a collision between a car driven by
the plaintift’s wife and an omnibus driven by the defendant’s servant.
Prior to the commencement of this action, 3 persons whose premises
had been damaged as a result of this accident had, in a county court,
sued both the present plaintiffand the defendants, each of whom then
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served a third-party notice upon the other claiming indemnity and
contribution in respect of any sum which the plaintiffs in the county
court action might recover. In addition, the present defendants had
claimed damages against the present plaintiff in respect of damage to
their omnibus. In this prior action judgment was given against the
present plamndift and present defendants jointly and severally, and it
was ordered that they should be liable for the sum and costs in equal
shares. With regard to the claim relating to the omnibus, it was also
found that both parties were to blame, the judge treating that claim
as a separate action. The question in the second suit was whether by
reason of the action in the county court the plaintiff was stopped
from proceeding in the second action, which was on the same facts
as was the action in the county court. The Court of Appeal said, at
page 272,

In the county court proceedings, the claim on the third party notice
was against him in his personal capacity, and, therefore, being, in the
two capacities, in the contemplation of the law two separate and
distinct persons, it is clear that a decision against him in his personal
capacity is not conclusive against him in his representative character....
I'heretore, no estoppel arises. The same observations apply in the case

where he is proceeding as administrator of the person deceased under |

Fatal Accidents Ace 1845, section 2.

The Court then quoted with approval Kingston's (Duches) case (1776)
21 Digest, 159, 253, in which it was stated;

[t must be observed that a verdice against a man suing in one capaciry
will not estop him when he sues in another capacity, and, in fict, is a
different person in law;

It should be noted, however, that a matter may be res fidicata as
between co-plaintiffs or co-defendants. For example, if A sues B and
C for damages resulting from a motor accident in which C was the
driver of B, and it is necessary to decide the question whether C was
an employee of B and was driving in the course of his employment
at the material ome for purpose of holding that B is vicariously
liable to A, then a decision that C was an employee of B and was
driving in the course of his employment at the time will operate as
res fudicata in a subsequent suit between B and C in which C sues B
for damages for injuries sustained in that accident. Bur as was stated
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by the Privy Council in the Indian case of Swed Mohamed Saadat
Al Khan v Mirza Wiguar Ali Beg and others,(ATR) (3) 1943 PC. 115,
three conditions must be fulfilled before a decision can operate as
fes judicata berween co-defendants; it was there stated, at page 120

In order that 4 decision should operate as e fudicata between co-
defendants three conditions must exdist, (1) There must be a conflice
af interest between those co-defendants, (2} it must be necessary to
decide the conflict in order to give the plaintiff the relief he claims,
and (3) the question between the co-defendants must have been finally
decided,

When Should a Plea of Res Judicata be Raised?

Res judicata 15 a question of pleading, and so any party wishing to
set up ses fudicata must do so at the firse available opportunity by
pleading it, or, if that is not possible, at the trial or hearing (see G.R
Mandavia v Rattan Singh [1965] 1 EA 118, 121). English courts have
hield, however, that mere failure to set it up in the pleadings will not
necessarily defeat the estoppel if the same is not raised at too late
1 stage in the proceedings (see Winnan v Winnan (1949) page 174).
If, however, a party does not take precaution to give in good
time notice to the opposite party of his intention to rely upon res

Judicaia, he will be deemed o have impliedly represented to the

other party that he has waived his right to insist on the plea, unless
he can prove that he had no opportunity to plead it, say, that the face
of their having been an earlier decision on the matters in issue came
to his knowledge very late, In that event it 15 his duty to raise it as
soon as he has the opportunity to do so.

Consequences of Failure or Success of Plea of Res Judicata

Where a preliminary issue alleging res judicata fails, that is, where a
court betore which the plea of res judicata 1s raised comes to a decision
that the plea is without merits, then the matters in controversy are
still open, and so the court will proceed to determine the matter on
the merits, If, however, the plea of res judicata succeeds, such decision
amounts to a bar for the plaintift of establishing his claim, and so, the
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case will be dismissed. This was made abundantly clear in Mandavia’
case (supra) in which Crabbe, J.A., said, at page 123:

Where in any suit res judicata is pleaded the court can do one of two
things - (1) it may uphold the plea and dismiss the suit, or (2) dismiss
the plea and hear the suit on merits. In the first, the result is that the
plaintiff is debarred from establishing his righe to the relief which he
seeks or from litigating an issue, and in my view it is an adjudication
which conclusively determines a right upon a matter or matters in
controversy in the suit. In the second, the mateers in controversy are

still at large, since there has been no adjucation affecting the rights of
the parties, and all issues remain alive,

CHAPTER THREE

Parties To Surts AND JOINDER OF CAUSES
OF ACTION

Crenerally speaking, a suit is a contest between two or several parties.
The person who institutes a suit is called a “plintff” A plainuft,
then, may be defined as every legal person who asks for any relief
in a court of law (not being by way of counterclaim as a defendant)
against any other legal person by way of a civil proceeding.
Conversely, a defendant may be defined as any legal person against
whom a civil proceeding is instituted or directed.

JoiNDER OF PARTIES

A person may sue on his own behalf, but subject to certain
conditions, several persons may sue jointly. Similarly, a person may
be sued alone, but again subject to certain conditions, several persons
may be sued jointly in a single suir.

Let us now examine the circumstances in which there can be
proper joinder of parties, and the consequences of misjoinder or
non-joinder.

Joinder of Plaintiffs

As pointed out above, several persons may sue jointly in a single suit.
Where that happens, the persons so suing are joint plaintiffs. This is
called “joinder of plaintifts.”

The question is: who may be joined as plaintifis? Put differently,
in what circumstances will the joinder of plaintiffs be permitted?
The rule is that all persons may join in one suit as plaintiffs in
whom any right to relief in respect of or arising out of the same
act or transaction or series of acts or transactions is alleged to exist,
whether jointly, severally or in the alternative, where, if such persons
brought separate suits, any common question of law or fact would
arise (Order 1, rule 1, Civil Procedure Code).
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The essential requirements that must be fulfilled for 2 proper A That there should be a common question of law or face, that is to
joinder of plainaffs were stated in the case of Stround v Lawson say, that it must be shown that if such persons filed separate suits
(1898) 2 QB 44, in which the Court said, at page 52: any common question of law or fact would arise (sce Tazania

3 o Portland Cement Co., Lrd v Minisier of Labowr [1996] TLR 303).
It is necessary that both these conditions should be filfilled, that is to

say, that the right to relief alleged to exist in each plaintiff should be I important to note that these requirements are not to be taken
in respect of or arise out of the same transaction, and also that there ' Al the aleernative, All of these must exist for there to be a proper
should be a commaon question of fact or law; in order that the case may Jmlllh'l' of plaintiffs,

be within the rule (see also Bangue De Masccw v Midland Bank [1939]
2 All ER 354),

lis illuserace the rule, let us take ene example. A is involved in a
motor accident in which his car which he is driving collides with
In the case of Yowana Kahere and Others v Lunyo Estates Limited [1959] i lorry belonging to B and driven by €. As a result of the collision,
EA 319, the facts were that each of the six plaintiffs claimed to be i house belonging to 12 s damaged. In such a case [ and A may
a tenant of the defendant company. They sued as joint plaintffs for Jointly sue B and C because each of them is entitled to sue B and
interference of their right to possession. The plaintiffs, however, were L the rights to relief in A and 1 are in respect of or arise out of the
not joint tenants of the same holding, but each claimed to be a tenant wime accident; and there would arise commaon questions of law and
of a separate holding. The second, third, fourth and fifth plaintiffs fact, namely, the question as to who was negligent and the question
claimed that they were unlawfully evicted from their holdings on whether B is vicariously hable.

different dates and that their houses and crops were destroyed, The It should be noted here that it is not necessary that the joing
first and sixth plainuffs were stll in possession of their holdings, but plamneitts must have the same cause of action. Several persons may
alleged that their crops and houses were destroyed. Objection was join as plaintiffs in one suit although their causes of action are
taken by the defendant company that there was misjoinder of parties, separate and distinet, so long as the right to relief alleged to exist
and causes of action. Sustaining the objection, Bennett, |, said, at in them arises out of the same act or transaction or a series of acts
page 321: or transactions, against the same defendant, and the case is of such
In my judgment, the causes of action set out in paragraph 8 of the a nature that if each of them brought a separate suit, any HRAITAON
plaint do not arise out of the same act or transaction or series of acts question of law or fact would arise. It has also been held that it is
or transactions. They arise out of whally distinet and independent acts immaterial that not all questions of law or fact arising in the case are
of dispossession or interterence with the right to possession. Nor an common to the suits. In the Indian case of Sitaram v Rajendra Chandra
the plant as it stands, does any question of law or fact arise which is {ATR) (43) 1956 Assam 7, the court considered the interpretation of
common to the claims of the several plaintiffs. The only matter which the phrase “any common question of act or law™ in Order 1, rule 1

is common to their claim is the fact that they are all suing the same of the Indian Civil Procedure Code and said, at page 8:
defendant. _
It is not necessary thae all questions arising in the case should be

The elements of the rule of joinder of plaintiff, then, are the common to two suits i plaintffs” co-shares had instituted separate snits,
following: If even one question of law or fact common to both the suis could
arise, there would be justification for joinder and the requirement of

1. That each of the plaintffs most be suing or be entitled to sue the A dl cfied
Jrder 1, rule 1 wou'd be satisfied.

same defendant;

That the right to relief alleged o exist in each plaintff should he It haw beon held ﬁ‘?thtr’ g iglatitl pegpane Sadnubls sapecity
in respect or arise out of the same acts or transactions; and under the rule of joinder of parties (see Bolton v Salim Khambi [1958]

1 EA 360).
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However, even where there has been proper joinder of plaintiffs,
where it appears to the court that any joinder of plaintiffi may
embarrass or delay the trial of the suit, the court may, in its discretion,
ask the plaintiffs to elect separate trials or it may itself order for such
separate trials (Order 1, rule 2, Civil Procedure Code).

Joinder of Defendants

As with plaintiffs, all persons may be joined as defendants against
whom any right to relief in respect of or arising out of the same
act or transaction or series of acts or transactions is alleged to exist,
whether jointly, severally or in the alternative, where if separate suits
were brought against such persons, any common question of law or
fact would arise (Order 1, rule 3, Civil Procedure Code.).

It 15 not necessary for the joinder of defendants that every
detendant should be interested as to all the reliefs claimed in any
suit against him, or as to every cause of action included in any
proceeding against him (Order 1, rule 5, Civil Procedure Code):
In other words, it is immaterial that the causes of action against the
defendants are different. A plaintift is entitled under this rule to join

several defendants in respect of several and distinct causes of action.

Where the court is of the opinion that the joinder would embarrass
a defendant or put him to unnecessary expense, it will order separate
trials (see The Bank of India Ltd v Ambalal L. Shah and others [1965]
| EA 18; and Uganda General Trading Co Ltd v _Jinja Cash Stores Ltd
[1965] 1 EA 469),

As a general rule, then, where claims against different parties
invelve or may involve a common question of law or fact bearing
sutficient importance in proportion to the rest of the action to make
it desirable that the whole of the matter be disposed of at the same
time, a court will allow the joinder of the defendants subject, of
course, to its discretion as to how the action should be tried. It was
s0 held in the English case of Payne v British Time Recorder [1921] All
ER 388 in which Scrutton, L., stated, at page 393:

v Broadly speaking, where claims by or against different partics
involve or may involve a common question of law or fact bearing
sufficient nmportance in proportion to the rest of the action to render
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it desirable that the whole of the matters should be disposed of at the
saine time, the court will allow the joinder of plaintiffs or defendants
subject to 1ts discretion as to how the action should be tried.

i the case of Bank of India v Shah (supra), the plaintiff bank sued
five defendants jointly and severally as guarantees of monies lent
o an overdraft to a company. The claim was for TShs 289,291 .44
puaranteed by six guarantees of the defendants executed between
March 1955, and March 1961. The first defendant was only a party
to two guarantees, namely, one dated 14 March 1955, and executed
by him and the second defendant for a total of TShs 450,000 and
interese, and another dated 27 May 1958 executed by him with
the second and third defendants for a total of TShs 300,000 and
interest. The second, third, fourth and fifth defendants submitted to
judgment. A preliminary objection was taken tor the first defendant
that there was a misjoinder of parties and of causes of action on the
pround that each guarantee created a distinct cause of action. The
Court held that there was no misjoinder of defendants and stated,
al page 20
Here cannot it be said that the six guarantees arose out of the same
act or transaction or series of acts and transactions? Although the word
“sarne” must govern the words “series of acts or transactions”, as they
are the same here, it is not necessary that every defendant should be
interested in all the reliefs claimed in' the suit, bue ic is necessary that
there must be a cause of action in which all the defendants are more
or less interested although the relief asked apainst them may differ ...
here the main guestion to be investigated 1s the state of the company’s
account with the plaineffs, and it would defeat the purpose of the rule,
which is to avoid multiplicity of suits and needless expense, if this had

tor be done in five or six separate suits against the different guarantors”
iSee also Peter and Co, Led v Mangalji | 1969] EA 80),

e Civil Procedure Code also provides that a plaintiffs may, ac his
option, join as parties to the same suit all or any of the persons
severally, or jointy and severally, liable on any one contract, including
parties to bills of exchange and promissory notes (Order 1, rule 6,
Civil Procedure Code). (See also Santana Fernandes v Kara Arjan and
Smis and Tio others [1961] 1 EA 693).
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Where the plaintiff is iy g4, bt as to the person from whom he
is entitled to obtain redress 1o may join two or more defendants.
Judgement may be given agyio; such one or more of the defendants
as may be found to be liable, 4ccording to their respective liabilities
(Order 1, rule 4, Civil Procegd, .. Code). But joinder on appeal is not
permissible (see Magu Districy couneil and another v Nlwabi [1997]

TLR 286).

Representative Suit

In a case where there are nup, wpaus persons having the same interest

1l ONE suit, one or mote of g, persons may, with the permission

of the court, sue or be sued, o, may defend, in such suit, on behalf of

or for the benefit of all persq, s interested. If the court should give
such permission, then it myg, give, at the plaintifi™s expense, notice
of the institution of the suit ¢ 4l such persons either by persanal
service or, where from the 1y, ber of persons or any other cause
such service is not I‘EHH{JH&h]Y Pl-:}n:‘tic:lblt‘.. by public advertisement,
as the court in each case May direct. However, any person on whose
behalf or for whose benefit a suit 15 instituted or defended under

thlcse provisions may apply ¢, the court to be made a party to such
suit (Order 1, rule 8, Civil Py padure Code),

 Let Lls.mkﬂ an example, gify persons own houses in Area F of
Dodoma City. Access o Arey F from the city 15 by one dirt road,
Subsequently, City authoritie afiocate a plot right across that road
to a construction company yhich intends to construct a huge
industrial complex on the Plot, and thus deny the fifty persons of
access to the city by that toy g, jpan application for an injunction
to restrain the City authoriyjes and the industrial company from
proceeding with their plang any one of the fifty persons may, with
the leave of the Court, instipy,ce and prosecute the application on
behalf of the others, provideq 1, due notice is given,

This rule, it will no doypy be noted, is an exception to the
general rule that all persons iy, epested in a suit must be made parties
to such suit. The object of the pyleis convenience. It is there to save
trouble and expense. Howeviey ghere has ta be a common cause of
action. A person who has ng jyerest in the suit cannot represent
others. There must be comn 100 interest and a common grievance,
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the relief sought must in its nature be beneficial to all those
g or being sued and those they claim to represent.

lin the case of Daud Abdulla and Osman Haji Ladba (on behalf of the
Cinchi Lohar Wadha Jamat) v Almed Suleman and Tivo others (1946) 13
FACA 1, the facts were that the President and Secretary/ Treasurer

ol a religious association called Cutch Lohar Wadha Jamat brought a
it for damages against the three trustees of the association, As the
amociation was not a legal entity and could not sue in its own name,
the suit was brought by the President and Secretary/Treasurer in

thewr own names and on behalf of the members of the association
under Order 1, rule 8 of the Kenya Civil Procedure Rules. On the
application of one of the defendants the plaint was ordered to be

struck out on the grounds that Order 1, rule 8 did not apply to a
«laim for damages in tore and that all the members of the association
did not have identical interests in the suit. On appeal, the Court of

Appeal sad:

As was said by Fletcher Moulton, L.J. in Markt, and €. Knight Steamship
Co, (1910} LJ. K1, 939, at page 950, in dealing with Order 16, rule
9 of the English Rules (which corresponds with Oxder 1, rule & of
the Kenya Rules), we have, in this case to consider the linguage of
Orrder 1, rule 8, and be guided by it and not attempt to extend or limit
what according to its natural construction appears to be the ambit of
the rule, The rule authorizes the bringing of a representative action
“where there are numerous persons having the same interest in one
suit.” It says nothing whatever about suits founded in contract or in
tort or any other kind of suit. The sole test is whether the plaintiffs
and the persons whom they claim to represent have the same interest
in the suit,

The Court quoted with approval Lard Macnaghten’s words in Diilee
af Bedford v Effis (1901) 70 L.J. Ch. where he said at page 105:

Given a commaon interest and a common grievance, a representative
suit 15 in order if the relief soughe is in its nature beneficial to all whom
the plaintiff proposes to represent,

The Court then went on to hold that on the plaint, the plaintiffs and
those whom they proposed to represent had a common grievance
and common interest, that the relief sought was beneficial to all of
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them, and thar consequently a representative suit under Order 1,
rule 8 was in order.

In erder that this rule should apply, therefore, it must be shown:
(1) that chere is a common interest and a common grievance
between the plaintiff and those he claims to represent; (2) that the
parties are numerous; (3) that the relief sought is beneficial to all of
them; and (4) that the permission of the court has been sought and
granted and notice duly given.

It has also been held that in the case of a club or other association,
a chairman, president or secretary of the club or association cannot
sue alone in respect of a matter in which the association is interested.
The suit must be brought by all the members of the club or
association, or by him on his own behalf and on behalf of the other
members of the association (see Compos v De Souza [1933] 15 KLR
86).

[t hardly need to be pointed out that an application for leave to
bring a representative suit must be filed in the court which will hear
and determine the suit in due course (see Missa Hamisi Shah and
Tive others v Dar es Salaam City Couneil [1996] TLR. 201; and Lufuna
Shubi Ballonzi, Senior v Registered Thustees of Chama cha .’lrfrrpr'nlduza'
[1996] TLR 203).

Consequence of Misjoinder and Non-Joinder of Parties

The mere fact that there has been a misjoinder or non-joinder of
parties is not necessarily fatal to a suit, and the court may in such
suit deal with the matter in controversy so far as regards the rights
and interests of the parties actually before it (Order 1, rule 9. Civil
Procedure Code). If, however, an application for joinder is made at
a very late stage, the court may, in its discretion, refuse to allow such
Joinder (see Allah Ditta Qureshi v C.T, Patel (1951) 18 EACA 1.

It is well to note, as we shall see later, that this rule cannot be
brought in aid where there has been misjoinder of parties as well
as to causes of action. Indian courts have also held that as regards
non-joinder of parties, a distinction ought to be drawn between
not-joinder of a person who ought to have been joined as a party
and the non-joinder of a person whose joinder is only a matter of
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vomvenience: and so, if the decree cannot be effective without the
abwent parties, the suit is liable to be dismissed. Cases of partnership
sccounts in which some partners have not been joined are typical
examples, But if they are not necessary parties, non-joinder is not
faral.

[f, however, there has been a misjoinder of parties as well as of,
causes of action, the suit cannot be saved on the basis of this rule (see
Youana Kaberes case (supra).

Striking Out and Adding Parties

Where a suit has been instituted in the name of the wrong person as
plaintiff or where it is doubtful whether it has been instituted in the
name of the right plaintiff, the court may, at any stage of the suit, if
satisfied that the suit has been instituted through a bona fide mistake,
and that it is necessary for the determination of the real matter in
dispute so to do, order any other party to be substituted or added
as plaintiff upon such terms as the court thinks just (Order 1, rule
10{1), Civil Procedure Code).

Similarly, the court may, at any stage of the proceedings, either
upon or without the application of either party, and on such terms as
may appear to the court to be just, order that the name of any party
improperly joined, whether as plaindff or defendant, be struck out,
and that the name of any person who ought to have been joined,
whether as plaintiff’ or defendant, or whose presence before the
court may be necessary in order to enable the court effectively and
completely to adjudicate upon and sectle all the questions involved
in the suit, be added (Order 1, rule 10(2), Civil Procedure Code).

However, a person must not be added as a plaintiff suing without
a next friend or as the next friend of a plintff under disability
without his consent (Order 1, rule 10(3), Civil Procedure Code).

If the person added be defendant, the plaint must be amended
accordingly unless the court should otherwise direct. When such
amendment has been made, the amended copies of the plaint and
sumtmons must be served on the new defendane and, if the court
thinks fit, on the original defendant. In such an event, and for the
purpose of the law of imitation, the period starts to run against such
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added defendant fiom the dage of service of the summons (Order 1
rule 1004 and (5), Civil Procedure Code).

1t has, however, been held that where there has been delay in
making an application for adding a party as a defendant where such
delay would deprive such party of his vested right, such as limitation,
chen it would be unjustifiable for the court to exercise its discretion
ander Order Lrule 10 of the Civil Procedure Code (see Dhanesar
P Mehta ¥ Manifal M Shak [1965] 1 EA 321). In the case, the court
quoted “”t.h approval from the judgments of Scrutton, L], and
Greer, L.J. in the case of Mabro v Eaple Star and British Domisions
psurance Go. (1932) 1 KB 485,

There Serutton, L.J., had this to say:

E]

[n my experience the court hag always refused to allow a party or a
caus¢ of action to be added where, if it were allowed, the defence of
the Statute of Limitations would he defeated. The coure has never
greated 16as just to deprive 3 defendant of a legal defence,
Greer, L., said:
ywhether the matter is one of discretion or not, jt Appears to me
inconcervable that we should make an order which would have the
effect. T have mentioned. It has been the accepred practice for a long
gme that amendments which would deprive a party of a vested |':'g]ﬁ
gught not be allowed.

Now, what s the meaning of the term “mistake” in this rule? The
wording of the rule makes it plain that the mistake must be fong
fide or honestly made, Such bong fide mistake may be of a matter of
Bict or amatter of law, and it has been held that an amendment not
sought in 4 Im'rf‘r court may be allowed on appeal (see Hassanali
ot ¥ Kn:.!:en éu;;;{: [.'EI} (1) KLR 29}, and that so long as it was 3
f’(‘”‘-’.ﬁ‘ﬁ? ek, ]t.ﬁ immaterial that it was as a result of negligence
(sec | ombard Banking Kenya Led v Shalh Bhaichand Bhagwanji [1960]
| EA 969).

[¢ is IMPOrtant to note that sub-rule (2) of Rule 10 concerns
partics who have h‘-‘Ell_ wrongly joined and sa should be struck out,
or who ought W_’ be joined or added. In the words of Sjr Ralph
Windhar: CJ, in the case of Dapline Parry o Mureay Alexcander
Carson ”g(-..?] 1 EA 515, ar page 517
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The rule is thus concerned with parties who have been wrongly
Jined, or whoe ought to be joined or added. To “join” or “add™ 4 party
W not synonymous with making a person a parey: To be joined or
wlided presupposes a co-defendant (or plainitf) sought to be joined or
aidiled can be joined or added.

W has also been held that in a suic for tort a defendant cannot be

Milded if the plaintiff opposes the addition (sce Santana Pernandas
¥ Kart Ajan and Sons [1969] EA 693). Order 1, rule 102} cannot
Wpply unless the removal of the plaintiff or defendant to the suit
would still leave the suit intact.

From the Indian and East African authorities, it is clear that a
party can only be added under this rule when he ought to have
been joined as plaintiff or defendant, and is not so Joined, or when,
without his presence, the questions in the suit cannot be completely
decided. The test was stated in the Indian case of Sampat Bai v Madiu
Singh (AIR) 1960 Madhya Pradesh 84 in which the court said:

The test is not whether the joinder of the person proposed o be
added as a defendant would be according to or against the wishes of
the plaintfl or whether the joinder would involve an investigation
nto a4 question not arising on the cause of action averred by the
plaintifl. It is whether the relief claimed by the plaineitf will directly
affect the intervener in the enjoyment of his rights. It is not enough
that the plaintiff's right, and rights which the person desiring to be
made a defendant wishes to assert should be conneceed with the same
subject-matter. The intervener must be directly and legally interested
in the answers to the questions mvolved in the case, A person is legally
interested in the answer only if he can say thac ic may lead to a resule
that will aftect him legally thac is by curtailing his legal rights.

In that case the court quoted with approval the case of Amon v
Raphael Tick and Sons [1956] All ER. 273, in which Devlin, J. stated,
at page 287:
The only reason which makes it necessary to make a person a party o
an action is so that he should be bound by the result of the action, and

the question to be settled, therefore, must be 2 question in the action
which cannot be effecenally and completely settled unless he is 2 party.

His Lordship added:
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[t 15 not enough that the intervener should be commercially or
mdirectly interested in the answer to the question; he must be directly
or legally interested in the answer, A person is legally interested in the
answer only if he can say that it may lead to a resule that will affect
him legally - that is by curtailing his legal rights. That will not be the
caze unless an arder may be made in the action which will operate on

something in which he is legally interested.

From the fﬂl‘cgning, it 15 logical that it the circumstances are such
that the adding of a party would introduce quite a new cause of
action, or if it would alter the nature of the suit. such party must not
be joined.

Consequences of Striking out a Party

Where party has been improperly impleaded, a court will strike
out the name of such party. Such siriking out of the names of thc_
Pesons on the ground of misjoinder amounts to an exoneration of
such parties, so that thereafter they cease to be parties to the suit, In
the case of Pandra v Dola Bebara and others (ATR) 1933 Madras 435;
Beasley, C ., said, at page 436:

It is quite elear that, where parties have been wrongly joined and then
suit against them is given up by the plintiff or upon that ground he
txonerates them, or there is a finding come o that they have wrongly
Joined them the carrect procedure is to strike out their names as having
been 'lmpmpur]y impleaded. On the exoneration or the striking oue
the names of the person on the ground of misjoinder, they cease to be
barties to the suit.

Itis important to note that all objections to non-joinder or misjoinder
of parties must be taken at the earliest possible opportunity and in
all eases where issues are settled, at ar before such settlement, unless
the ground of objection has arisen subsequently, and any objection
not 5o taken will be deemed to have heen waived (Order 1, rule 13,
Civil Procedure Code),
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THIRD PARTY PROCEDURE

The Procedure to he Followed

Where a defendant in a suit clains AgAINSL any person not a party
to the suit (usually referred to as the third party) any contribution
or indemnity, or any relief or remedy relating to or connected with
the subject matter of the suit and substantially the same as a relief or
remedy claimed by the plaintiff from such defendant, such defendant
may apply to the court for leave to present to the court what is
called a third party notice, that is, a claim in the suit by the defendant
for any such contribution or indemnity from the third party (Order
1. rule 14(1), Civil Procedure Code}.

Ifa defendant so chooses to do, he must file the application ex-
parte unless the court should direct otherwise, accompanied with
an affidavit in which he should state: (1) the nature of the claim
made against him by the plaintiff in the suit; (2) the stage which
the proceedings in the suit have reached; (3) the nature of the claim
made by him against the third party and its relation to the plaintiff’s
claim aganst him (i.e. the defendant); and (4) the name and address
of the third party (Order 1, rule 14(2), Civil Procedure Code). On
receipt of the application supported by the affidavit containing the
matters set out above, the court will make an order granting the
defendant leave to present a third party notice if the court 1s satisfied
that the defendant’s claim against the third party is in respect of any
contribution or indemnity, or any relief or remedy relating to or
contfected with the subject matter of the suit and substantially the
same relief or remedy claimed by the plaintiff. Even when the court
is satisfied on those matters, it will not grant the application unless it
is further satisfied that having regard to all the circumstances of the
case it is reasonable and proper to grant leave to the defendant to
present a third party notice.

When the court is satisfied on these matters, it will then make
the order on such terms and conditions as it may think just, Such
order will contain directions as to the period within which such
third party notice should be presented and any other matters the

court may think just (Order 1, rule 14(3)(4), Civil Procedure Code),
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Let us take one example. A sues B for damages to his house
resulting from a motor accident between two vehicles driven by B
and C In such a case, B may apply for a third party notice against
D, his insurance company, because B claim against D is connected
with the subject martter of the suit between B and A and relates
substantially to the relief claimed by A from B.

In order that a third party may be legally joined, therefore, the
subject-marter between the plaintiff and defendant and the original
cause of action must be the same, As was stated by Leon, ], in the
case of Yafesi Wialnsimbi v The Attorney-General of Upanda [1959] EA
223, at page 225

In my opinion two things are clear in third party procedure; (1) in
order that a third party may be legally joined the subject matter of
the suit must be same and (2) the original cause of action must be the
sane,

MNow, what 1s the meaning of the term “indemnity” and when dogs
itarise? In Yafess case (supra) His Lordship said, at page 226:

Iin case this matcer may arise hereafter 1 express che view that the word
“indemnity”in Order 1, rule 14 does not include any right to d.mmgﬁ
arising from either a breach of contract or a tort,

'T']1_e House of Lords was even more specific in the case of Eastern
Shipping Co. v Quak Beng Kee [1924] AC 177 in which their
Lordships stated, at page 182:

A right to indemnity exists where the relation between the parties is
that cither in law or in equity there is an obligation upon the one party
to indemnify the other,

In the case, Bowen, L.J., said:

But it is quite certain to my mind that a right to damages ... is not a
right to indemnity as such. It is the converse of such a right. A right
to indemnity as such s given by the original bargain between the
parties. The righe to damages is given in consequence of the breach of
[ the original contract between the parties. It is an incident which the
law attaches to the breach of a contract and is not a provision of the

contract (see also Champion Motor Spares Lid v Barclays Bank DCO anid
another [1964] 1 EA 383).
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Pt circumstances a court will consider reasonable to justify
Bhanting an application for third party notice will depend on the
et and circumstances of each case (see below), once leave to file
3 third party notice has been granted to a defendant, the defendant
will then present a third party notice which should contain the
fullowing matters:

I} The nature of the plaintiff'’s case against the defendant;
3} The nature of the defendant’s case against the third party;
3} The relief claimed by the defendant vis-i-vis the third party;

4)  The period within which the party should present his defence;
and

5 The consequences of failure by the third party to present his
defence within such period (Order 1, rule 15, Civil Procedure
Cade).

When the defendant has filed the third party notice, the court will
then cause a copy of it to be served on the third party and other
parties to the suit in accordance with rules of service of summaonses
(see infra). (Order 1, rule 16 Civil Procedure Code). Tt will then be
up to the third party to file a written statement of defence either
denying liability of the defendant to the plaintiff or his own liability,
15 the case may be. Such written statement of defence must be filed
within 21 days or such longer period as the court may direct (Order
|, rule 17, Civil Procedure Code).

Thereafter the court will then fix a date for what is called giving
directions. On the date fixed for giving directions, the court will
consider whether there is a proper question to be tried as to liability
of the third party in respect of the matter. If the court is satisfied that
there is such a question it will order the question to be tried in such
manner, at or after the trial of the suit, as it may direct. However, it
the court is not so satisfied, it will pass such decree or make such
order as the nature of the case may require (Order 1, rule 18, Civil
Mrocedure Code).

Let us take one example, In the example given above, 1), the
Insurance Company, may file a written statement of defence denying
liability to the defendant on the ground that the policy covering
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him or his car had expired, or that at no time did B insure with
them. In such an event the court may well hold that there is a proper
question to be tried, the question being whether B is covered by
insurance policy with [D against personal accidents and/ or damage
caused to his insured property, because if that question be answered
in the affirmative, D will be liable to indemnify B in a suit by A
against B. That question will then be tried either before or after the
main suit has been disposed of,

Consequences of Failure by Third Party to File Written
Statement of Defence or to Appear

If, after due notice, a third party fails to file a written statement of
defence within the time allowed for doing so, or having presented his
written statement of defence in due time, he defaults in appearing
on the date fixed for giving directions, then, if Judgment is entered
against the defendant by default (see infra), the defendant may at any
time after sacisfaction of that judgement or, with leave of the court,
before the satisfaction, apply and prove his claim ex-parte against
the third party, and the court will enter such Judgment against the

third party as the nature of the suit may require. If, on the other

hand, the defendant has judgment entered against him after trial of
the suit against him, the court may at or after the trial of the suit,
enter such judgment for the defendant against the third party as the
nature of the suit and the claim made in the third party notice may
require; but in that event, the execution of any decrees so passed
must not be issued without the permission of the court, untl after
satisfaction by the defendant of the decree passed against him. If, on
yet the other hand, judgment is entered against the defendant by
consent in favour of the plaintiff, the court may, on application of
the defendant and on ex-parte proof by him or his claim against the
third party, enter such judgment in favour of the defendant againse
the third party as the nature of the suit may require. In such an event,
however, execution of a decree passed against the third party must
not be issued without the permission of the court, until after the
satisfaction by the defendant of the decree passed against him (Order
1, rule 19(1), Civil Procedure Code).
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Mevertheless, the court has discretion at any time to set as.1de
wi vary judgment entered against a third party under the I."Drcgm.n%
jrovisions on such terms as it may think just (Order 1, rule, 19 Civi
Procedure Code).

[ all cases of third party procedure, the court has a djﬂ{fll'l':tiﬂl’l to,
wnd often muse, decide all questions of costs between a third party
and other parties to the suit, It may, therefore, !11Iaku such ord::rﬁ as to
costs as it may think just (Order 1, rule 20, Civil Procedure Code).

Law of Limitation to Third Parties

For purposes of the law of limitation, the rules apply, mutatis mutandis,
i1 relation to third parey notice and to proceedings began th::rmulldcr
45 if the third party notice were a summons to a defendant; that 1s, as
if the defendant were a plaintiff and the third party a defcnd_:mt, and
v if the date fixed for directions were a hearing date. Sirmiar%y, an
cx-parte judgment entered under the third party prgfeduj: will be
treated as if it had been entered against a defendant in a suit. (Order
1, rule 21, Civil Procedure Code).

It should also be noted that a third party who has hcc_n served
with a third party notice has the same right to present a tlh_ird party
notice against some other party not a party to thc suit as if he were
1 defendant in that suit (Order 1, rule 22, Civil Procedure Code). In
other words, a third party may have his own third party in 'Fhe same
way that he is a third party wis-a-vis the defendant in the suit.

Third Party Claiming Indemnity or Contribution from
another Party

If in any suit a defendant claims against al'li}th::r. ulcf‘end_am in F]u:
same suit, i.e. a co-defendant; (a) any mnrrihutmn.nr mdemquy;
(b) any relief or remedy relating to or connected wnlh any subject
_ matter of the suit and substantially the same as a relief or remedy
claimed by the plaintiff against the defendant, such defcndanr may
present a third party notice against the cc—duﬁ:r‘]dant in the same
manner and subject ta the same conditions as if the cu~dr&:ndam
were a third party and the same procedure will be adopted for the
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determination of the claims made against the co-defendant as if the
co-defendant were a third party (Order 1, rule 23 Civil Procedure
Code).

Practical Application of the Provisions

Having looked at the provisions of third party procedure in outline,
let us now look at their practical application. To start with, we shall
look at the question - when may directions be given? It has been
held chat ordinarily, directions must be given as soon as the third
party has filed his written statement of defence and before the
disposal of the suit. However, in the case of Brooks v Liher Kanr and
others [1932] 14 KLR 103, it was held that directions may be sought
or given even though judgment has already been entered against the
defendant.

The requirements that a court must first give directions before
a defendant can have judgment against the third party is not one of
form. In the case of C.M. Patel v The Universal Tismber Co. Ltd (1952)
19 EACA 29), the appellant was second defendant in an action by
the plaintiff on a promissory note made by the first defendant and
endorsed by the second defendant. Judgment was entered against’
the first defendant and the decree was satisfied. Previous to that,
the first defendant had applied for a notice of indemnity on the
second defendant. The court granted leave to serve this notice of
indemnity on the second defendant. The second defendant entered
an appearance, but no defence was filed within the prescribed time
but directions were not given. A Deputy Registrar entered judgment
against the second defendant, In that case, the court quoted with
approval the English case of Tritton v Bankart (1 967) L.T.R. 306, and
stated, at page 31:

-« the provisions of Order 1, rule 18, must surely mean what they say
and in my opinion the Supreme Court of Kenya should follow the
practice approved in Tritton v Bankart, As was noted by Kekewich, J.,
it is true that the application for direction is at the discretion of the
defendant secking indemnification but if he wants the issue between
him and his co-defendant tried and determined he must firs: seek the
direction of the court.
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B also been held that since third party nnt.iu: is 1111111:r.-:ld to the
Wiie of indemnity, a counterclaim in the pleadings of a rhru"d p?rEy‘
L improper and would have to be struck out (sgic Total Ol Products
Wl o William MK, Malu and others [1966] 1 EA 16¢_L But, as was
" preciated in that case, there would appear to 1_?11 no ln_:ngn:f]l reason for
iawing any difference between indemnity '.Dt murnbutmn. andl scl-:—
Wil or counterclaim, Set-off and muntﬂr_cla.lm can f;unvemc:gt y be
Juvestigated in the same way as claims of indemmity or r:onml um:m.
Finally, let us turn to the principles upon \fvhich costs in terld
party notices are ordered. There is a dearth of authorities on t I.;
|I11II;1, but the case of Kenya Meat Commission v_fa:{esm and Hill -dr.ﬂu
others [1958] 1 EA 719, sets out the prin%‘lples lu-rlrdl'!,-'_ 11_1 that L-aslc.',
the court said that what should be taken into cnnsndf:mt.mn are: {-}1
whether the third party was embroiled into the case against ‘Ims wnl\
at the instance of the defendant; (2) whr:the? any liability against tﬁt
third party has been established by the dgfendam: (3) '.a.'herh:?r t;
jsues between the defendant and the third party have been trie
ur otherwise determined, and at what stage; and (4) whethf.-r the
normal rule that costs should follow the event should be applied.




CuaprTER FOUR

T1r FRAMING OF SUITS AND JOINDER OF
CAUSES OF ACTION

Hliere o party has or believes he has a cause of action against another
that he will need the Court to give him redress, it is his duty to
Ble 4 suit in a Court of competent jurisdiction and before the expiry
Wl the period of limitation,

Nelinition of “Cause of Action™

Mow what is a “cause of action?” A lucid definition of what
constitutes a cause of action is given in Mulla’s Code of Civil Procedure
in the tollowing terms;

Cause of action means every fact which, if traversed, it would be
necessary for the plaintiff to prove in order to support his right to
the judgment of the court, It is not limited to the actual mfringement
af the right to sue on but includes every piece of evidence which is
necessary to be proved to entitle the plantiff to a decree. Everything
which if not proved would give the defendant a right to an immediate
judgment must be part of the cause of action, It is, in other words,
a bundle of essential facts which it is necessary for the plaintiff to
prove before he can succeed in the suit (page 144, 13* Editon). (See
also fohn M. Byombalinua v Agence Maritime Internationale (Tanzania Led)
[1983] TLR. 1).

L et us look at an example, A sues BB for the balance of the price on
goods sold and delivered by A to B. The “bundle of essential facts”
for A to allege are: (1) that the goods were sold by A; (2) that they
were sold to B; (3) that A delivered the goods to B at an agreed or
reasonable price; and (4) that B has since not paid the balance alleged
to AL All those four points constitute A's cause af action againse 3. It
15 immaterial that B has a good defence. What must be looked at to
find if there is a cause of action is what the plaintift has alleged in
the plaint itself, as we shall see later (see Byombalineas case (supra).
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It should be noted here that a plaint must disclose when the
Cause of action arose (see_fuma M. Kadala v Laurent Mukande | 1983]
TLR 103).

The Rule against Splitting of Claims

As g general rule, a suit must include the whole claim which the
Plaintiff is entitled to make in respect of the particular cause or
Causes of action. However, a plaintiff may relinquish a portion of his
claim so as to bring the suit within the jurisdiction of the court in
Which the suit is to be filed. But if he chooses to relinquish a portion
of his claim, he cannot thereafier sue for the portion so relinquished.
F_iimi]ﬂ;l}.-, if he is entitled to more than one relief in respect of the
same cause of action, he may sue for all such rehiefs; but if he omirs
to claim any of such reliefs, he cannot, except with the permission
of the Court, afterwards sue for any relief so omitted (Order 2, rules
| and 2 Civil Procedure Code.: Merisho Sindila’ case, supra).

If, for instance, A has a cause of action against B in which he {s

f_*ntirled to general damages and special damages, say, resulting from
Mjuries he sustained in a motor accident, A is entitled to sue for
both reliess. If he opts to sue only for general damages, he may not, -
Unless with the leave of the court, afterwards sue for special d.‘lrﬂ.’lgv:s.,

The purpose of those provisions, it is plain, is to ensure that, as
far as js possible, all matters in dispute between the parties relating
to the same cause or transaction are determined in one suit in order
Yo avoid 2 multiplicity of suits, or, as stated in rule 1 of Order 2.t
Prevent further litigation concerning them,”

Indian courts have held, however, that the rule against the
splitting of claims applies only where the plaindff intentionally
Oits or relinquishes his claim in respect of the same canse of action
Or where he was aware of the claim but accidentally or involuntarily
OInits to claim the same. It has no application where the plaintiff w;l-s
Lill‘l;:wara or was not informed of the clim or the facts which would
Eive him a cause of action. In the case of Tenbata Chamidilamba v
Kanalq (ALR) 1936 Madras 699, the court said, at page 700

It is pow well established that o constitute omission by the plineiff
within the meaning of Order 2, rule 2, Civil Procedure Code, it is
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necessary that the claim must have been known to him. It is only a
Clom or remedy known at the time of the insttution of the suit of
which a subsequent litigation will be barred ... A litigant cannot be
required to include in his suit the claim of relief based upon facts of

which he is ignorant,

It 15 submitted that that 1s also the law in East Africa. What, then, is
the position where the plaindff files simultaneous suits for the two
¢ laims? There appears to be no East African authorities on this point,
and Indian courts are at variance. One view is that in such a case
the plaintiff must be asked to choose as to which of the two suits
hie should prosecute and which one he should abandon. The second
view is that the court should strike out the one that bears the later
number in the register because this will be taken to have been filed
“atterwards” and so deemed to have been relinquished. A third view
15 that the court should consolidate them.

[t is submitted that of the three views, the third would appear to
be the better view in that it would not cause injustice to the plaintift
or to the defendant, as opposed, say, to the second view which in
some cases would work to the detriment of the plaintiff,

The next important point to bear in mind is that the rule against
the splitting of claims applies to claims in which the cause of action
is the same, and in respect of the same parties, It does not apply
where the causes of action are different. Where the causes of action
are different, two distinet suits must be filed, and it is irrelevant that
the causes of action are against the same defendant,

This would appear to be so even where the different causes
of action arise out of the same transaction. In the case of Josephat
M. Mutungi v Ndungu Kabuchi and another [1966] 1 EA 454, the
plaintiff was involved in a motor accident, with the vehicle owned
by the second defendant and driven by the first defendant, in which
the plaintiff suffered personal injuries and his motor vehicle was
damaged. Two separate actions were filed on the same day against
the defendants, in the first a consent judgment was entered for the
claim for personal injuries. The second suit for the damage to the
vehicle was defended. The plaintiff could have recovered damage to
the vehicle in the first action,
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arisen: (a) personal injuries and (b} damage to the bicycle. In
i o case, P may unite those causes of action in one suit against 1)
il | jointly. If on the other hand, P was to blame for the accident
W which E received personal injuries and 1% vehicle was damaged,
Wien 1), whose cause action is damage to his vehicle, and B whose

O the hearing of the second action a preliminary objection
was taken on behalf of the defendants that the suit was contrary to
Isn.J»r bf.:.:auw it contravened the maxim “Interest ref publicae suit finis
litium." Ie was held that the plaintiff had two distinct and se *Iumté
causes of action, and so he was not barred from bringing twcf .suir,s

against the defendants.

Joinder of Causes of Action

We have seen that all persons may join in one suit as plaintiffs in
whom any right to relief in respect of or arising out of the s;tmel act
Or transaction or series of acts or transactions where, if such persons
hr}:ught separate suits, any common question of law or fact would
arise, The same applies to defendants, mutatis mutandis.

| Ef.m.ni:'nrly, subject to certain exceptions, as we shall see presently
A plaintiff may unite in the same suit several causes of action against

];awng causes of action in which they are jointly interested against
the s s Aeferd: - ’ et ; :

le same. dLiIL]'JIILli'IE or the same defendants jointly may unite such
causes of action in the same suit (Order 2, rule 1, Crvil Procedure

Code).

~ But for there to be a proper joinder of causes of action, the
rights to relief must arise out of the same transaction. They I’I'Ll.l".t
not be so disconnected as to form the basis of chﬂmm- suit: If tHu
causes of action arose not from the same but similar n'am-;ctium
there would be misjoinder (see Barclays Bank DCO v C.B I;‘;M aid
others [19539] 1 EA 214, As was stated by Collins, M.R.. inltl;e Engl ’;t
case of Saccharone Corporation Ld. v Wild, (1903) 1 ['?].1. 416 =

f;ﬂrrr-rﬁmc a dozen causes of action cannot be combined in one writ:
T ey must l:H: so intimately connected as to jusafy their being included
Ir!ruut writ (see also Youwana Kahere and others v Lunyo Estates Limited
[1959] 1 EA 319 - Supma),

Let us take simple examples to illustrate the point, B a cyclist i
knocked down by a motor vehicle belonging to D :m::{ L'Il'i‘i.'t‘t:l I:rls
E_whn is 1% driver. As a result of that accident, P sustains ur.mn};
injuries and his bicycle is damaged and E sustains injuries tn‘i; ié"'m :
that single transaction - the collision - two distinct causes uF-actir;:l

the same defendant or the same defendants jointly; and any plaintiffs

Paie of action are his injuries, may sue I jointly and unite their
Wases of action in one suit because the causes of action arose out
Wl the same transaction, and because D and E are jointly interested,

[he provisions as to joinder of causes of action, it has been
held, must be read subject to the provisions regarding the joinder of
partics. In the case of The Pionieer Investment Trust Limited v Amarchand
and others [1964] 1 EA 703, the Court of Appeal for East Africa
gquoted with approval Muflas Commentary on the application of
trese rules, in which the learned author states:

This rule, however, is ta be read subject to the provisions of Order
| rule 3, which relates to jomder of defendants, Flence, two or more
defendants may be joined as parties in one suit, though there are bwo
or more causes of action, provided the right ta the relief claimed arises
from the same act or transaction and there is a common question of
Law or Fact: and this is so although they may not all be jointly interested
-1 all the causes of action. But if the right to velief claimed does not
arise from the same act or transaction, of if there be no common
question of law or fact, the defendants cannat all be joined in one suit
unless they are jointly interested in the causes of action as provided by

this rule.

[ he rule regarding joinder of causes of action, it is apparent, is not
mandatory. It is merely aimed at avoiding unnecessary multiplicity
[n such situations, the role of the court is to prevent

of suits,
oes not operate to exclude a second suit

vexation or appression, It d
on a different cause of action (see Mutungi’ case (supra); Brusden v
Humphry (1884) 14 QBD 141 and Shah v Mohamed Haji Abdulla
[1962] EA 769). In Brunsden’s case, Bowen, L], said at page 151

fc may be said that would be convenent to force persons to sue for
¢ at once and not to split their demands; but there

all their grievance
.. against splitting demands which are essentially

15 no positive law .
separable, although the High Court has inherent power to prevent
vexation or oppression, and by staying proceedings or by apportioning
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the costs, would have abw;

s ample means of preventin injusti
: any
arssing out of the reckless ! ey

use of legal procedure,

In Mutungi’ case it i i
igis case, the plintiff was denied his costs in the second

o i iR
tut Dn_thf:“bahlﬂ of this principle. What, then, constitutes “same
ansactions” The meaning of these words was considered by Lord

Wright, M.R_, in the case of Bendiy
ight, MLR.,, a vAnson [1936] 3 i
which he said, ar page 33(0); 2l

]I{' ]‘I rasc tra it 10 Il of {11 {n] i5 i1 1 !
Nsac
F 3] SCTICS ransiactioans not a term o Ert,

and I cannot find in the authorities any precise definition of the exac
scope of those words. But it is quite clear that the tendency 0:: }tt
Iﬂt.‘(“lﬂ'!t'.}llls has been to give a liveral interpretation to the ru]i md[ .
apply it in any cases where you have a claim of relief by more rhl o

person in respect of what has been treated as the effect of the

transiction or series of transactions, whether the pe

Jointly, severally, or in the alternative." The
necessarily means an act, the effect
to other persons,

A one

words
lief claimed is
ord “transaction,” | think,
of which extends beyond the agent

Effect of Joinder of Causes of Action on Jurisdiction

If cause i are i i
uses of action are united, the pecuniary Jurisdiction of the

court as regards the suit must depend on the amount of value of
tl1fr ageregate subject-matters at the date of the institution of the
suit {Qrcler 2, rule 3(2}, Civil Procedure Code). For example. if ]-t
plaintiff unites clains for personal injuries, for which he ciailis T;:l X
I2,Iﬂ'[}t}, and those for damages to his motor vehicle for which ]‘f
claims "_I‘Shs 10,000, the dggregate amount (i.e. TSh; 22,0000 1ILI
determine the pecuniary jurisdiction of the court. & W

Exceptions to the Rule of Joinder of Causes of Action

There :'.m cases in which the joinder of causes of acton
Fane without leave of the court - even if other requirements of such
h]ulmder should be fulfilled. For instarnice, no cause of action c: i
Joined 'k"r'it!‘{ a suit for the recovery of immovable property, wi::t:mt
thF Ieavrlz of the court, except (a) claims for mesie pmﬂts}::r arrear
of rent n respect of the property clainied or any part L]mre:uf (h;
claims for damages for breach of contract under which the pro :ert

or any part of it is held; and (¢) claims in which the rciljefslought Et

cannot be

b
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i the same cause of action, Where, however, a party in a suit
for toreclosure or redemption, this rule will not prevent him
wking to be put into possession of the mortgaged property
et 2, rule 4, Civil Procedure Code). The provisions of this rule,
Whouild be noted, must be read together with those of rule 2 of
i 2. Mo leave to unite causes of action will be granted if other
flial requirements to unite the causes of action are lacking,

- The second exception to the rule as to joinder of causes of
i 15 that no claim by or against an executor, administrator or
1,45 such, must be joined with claims by or against him personally
filess the lacter claims are alleged to arise with reference to the
Wtate in respect of which the plaintiff or defendant sues or is sued
W suich executor, administrator or heir, or such as he was entitled to,
wi hable for, jointly with the deceased person whom he represents
(COhrdder 2, rule 5, Civil Procedure Code).

When should such leave be sought or given? As a general rule,
it should be sought before the suit is instituted. But in the case of
Meake Estate Coffee Ltd and Tivo others v 8. Lutabd and another [1962] 1
I'A 328, the Uganda High Court following the decision in the case
ol Lloyd v Great Western Dairies Led. (1970) 2 KB 727, held that such
leave can be given in proper cases after the institution of the suit. In
the Buike case, leave was given after the Court was of the opinion
tlat the case was such that uniting the canses of action would aveid
i multiplicity of suits, and that the claim, which was for possession,
would hinge upon a matter regarding the validity of the action of
defendants as directors.

Power of the Court as to Joinder of Causes of Action

Apart from the power of the court to grant leave for uniting certain
causes of action, where it appears to the court that any causes of
action otherwise properly joined in one suit cannot be conveniently
tried or disposed of together, the court may order separate trials or
make such other orders as may be expedient (Order 2, rule 6, Civil
Pracedure Code). '

It should be noted that this rule refers to cases in which there
has been proper joinder of causes of action, It has no application
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Code of Civil Procedure, the application of this rule is summed up
thus:

This rule does not apply to cases of misjoinder, bur to cases where
sevetal causes of action have been properly joined in one suit and the
causes of action so joined cannot be conveniently tried together. In
such a case the court cannot require the plaindff to file separate plaints
but can only order separate trials and for that purpose can require the
plaintiff to amend his plaine in such a manner that the allegation against
the different sets of defendants may be set out separately in order that
the issues may be separately framed for the purpose of separate trials.

In the Indian case of Rantij Kutnar v Urari Mohan (AIR) (45) 1958
Calcutta, 710, the court stated, at page 713:

The rule of multifariousness is a rule of convenience and it is primarily
in the discretion of the court to decide whether the plaintiff should
be allowed to proceed with the different causes of action i the same
suit upon consideration of all the faces and circumstances of the casd,

In other words, it is no right of a party who has united his causes of
action to elect to have separate trials of the different causes of action.
That 15 for the court to decide.

Objections to and Consequences of Misjoinder of Causes
of Action and of Parties

As with misjoinder of parties, all objections to misjoinder of causes
of action must be taken at the carliest possible opportunity and in all
cases where issues are settled or at or before such settlement, unless
the ground of objection has arisen thereafter. If such ohjection is not
so taken, it is deemed to have been waived (Order 2, rule 7, Civil
Procedure Code).

Mow, what are the consequences of misjoinder of causes of
action and of partics? As we have seen, the test for proper joinder
ol causes of action and parties 15 that the causes of action must arise
out of the same transaction or a series of the same transactions and
that parties so joinded are jointly interested in the sense that there
15 a common question of law or fact to be decided in respect of all
or some of the causes of action. If| say, the defendants are not jointly

where there has been misjoinder of such causes of action. In Mulla’
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erested in the causes of action in any of thein, the suit is said to

e bad for mulafariousness; and if neither the defendants nor the
'i’hnnﬂir. are jointly interested in the causes of action, the suit is said
A be bad for double misjoinder.

S0 when a suit is bad for misjoinder of causes of action, the court
should return the plaint with an order that it should be amended. If,
however, there has been misjoinder of causes of action, as well as of
plaintifts, such misjoinder cannot be cured by the provisions of rule
8 of Order 1 of the Civil Procedure Code. It was so held in Yowana
Kiberes case (supra) where Bennett, )., said, inter alia:

The matter is not curable under Creder 1, rule 9 because that rule
applies only to misjoinder or non-joinder of parties. | have been asked
ro serike out the plaint under Order 6, rule 17 but 1 am not disposed
to adopt that course although agreeing with the defendants counsel
that the plaint in its present form is embarrassing. It is also, in my view,
an abuse of the process of the court,

e then gave leave to the plaintft to withdraw the suit and to
mstiture a fresh suit or suits, gave costs to the defendants and stayed
the suit. This decision was in line with the decision in Barclays Bank
13, C. O p C.B. Patel and others (supra).

Failure to Disclose Cause of Action

Where a plaint does not disclose a cause of action, the result should
not be to dismiss the suit but to cither allow the plaintiff to amend
it so that it discloses a cause or causes of action or to strike out the
plaint (See JB. Shirima and others Express Bus Services v Humphrey
Meena t/a Comfort Bus Services [1992] TLR 290),



CuarTER FIVE

W1 OGNIZED AGENTS AND ADVOCATES

Bt where otherwise expressly provided by any law to the
iy, any appearance, application, or act in or to any court

(l to be done by a party in such court, may be made or done
e party in person or by his recognized agent, or by an advocate
Y appointed by such party to act or appear on his behalf. But a
itk has discretion to direct that such appearance must be made by
party in person (Order 3, rule 1, Civil Procedure Code.).

S0, if a party seeks to file a suit in court against another, such
Witending plaintiff may file the suit in person, or may do so through
Wis recognized agent or an advocate whom he has duly instructed.
{ onversely, a defendant who has been summoned to appear in
Jiewer to 4 sumimons in a suit or application may do so in person
i through his recognized agent or an advocate whom he has duly
jstructed, unless the court should otherwise direct.

ltecognized Agents of Parties

Who are “recognized agents of parties?” There are two classes of
recogmized agents; (1) those persons holding powers of attorney,
anthorizing them to make and do such appearance, applications or
\cts on behalf of the parties who have given them the powers of
wrorney; and (2) those persons carrying on trade or business for
wnd in the names of parties not resident within which limits the
appearance, application or act is made or done, in matters connected
with such trade or business only, where no other agent is authorized
to make and do such applications, appearances or acts (Order 3, rule
* Civil Procedure Code).

Indian courts have held that the phrase “appearance, application
or act” does not include the right to plead. So a recognized agent
has no right of audience and cannot plead, nor can a person holding
a power of attorney. In the case of In re Eastern Tavoy Minerals
Corporation (AIR) 1934 Calcurta 563, the right of audience was
claimed by a Mr Harcourt, one of the directors of the company who
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held a power of attorney which authorized him “to appear for and
on behalf of the company in the proceeding etc.” It was held that he
had no right of audience, The learned Judge there stated:

Piiicipal and such instrument or, if the appointment is general, a
SWtiilied copy of it, must be filed in court {Order 3, rule 6, Civil
Pocedure Code).

1o plead is not to make or do an appearance, or an application or an i

act and is not in my judgment within the order and rules cired (Order Appearance by and Service of Process on, Advocates

1 m].ﬁ Land 2, Indian Civil Procedure Cade). I am glad to find that \
in this matter [ am supported by o high an authority as the late Sir ) pecnince SEREgRad o e PR A S e

Lawrence Jenkins, C.J. who held that a recognized agent as such has been duly appointed by such party to make an appearance on the
no right of audience. [ hold that Mr Harcourt has no right of audience party’s behalf. An advocate is a special agent in that in addition to
and I cannot hear him an this application (see also fulius Petro v Cosmas the fact that he can, if so appointed, enter an appearance, make an
Raphael [1983] TLR 346). application or do an act on behalf of a party, he is authorized by law

With regard to the second category of recognized agents mentioied o plead and ml has l:he. right of .mdiffnce in all courts unless the lawr
above, it should be noted that the provisions only apply where the fhcsuid ul.'].‘u:n'.*lsu provide.In 'il".mzmi.m, i advocal:e‘h:ls. the bight Df:
MAatter in question is in connection with the trade or business of the '“Idmm_ 3 alE A e S b e At
agent’s principal, If, for example, the matter in question be one of a it M‘_lgmmh: ; ,Cmfrt L 1984_ expre?sly bars an advocate from
personal nature which has no rational connection with the trade or Sppearing otacking Jar Ay PIRGAN 2 pElREy Taurt,

business of the principal, then such agent is not “recognized agent” Even in courts where advocates are authorized to appear and

within the meaning of the rule, jlead for a party, the court may require an advocate claiming to

The power of 1 court to direct that a party must appear in aee o hc}?ulft Of anyipatiy wlin ha‘? i appm%‘ecl i i G y
S [35_L‘l'3tiunl:lll‘}'. and it being a judicial discretion, it has to " "ff;f’“:‘““t‘f‘ii”i‘i:‘q;‘jnliz“i‘;“':;g:t:;;*:t:“;}: fl'l':l‘:;o;:z;“‘;;:i
e exercised yudicially, and s et = g : a written au r s1 f f :
reason. In [[]J.;_- Fase s;‘ H!”dzrn:.’u;j::t{ E;l-:;“;g;;n;ﬁm::r;igiﬂtf authorizing such advocate to act on behalf of such party (Order 3,
court held that a party is not bound to atten d. b Lﬁuggi i pe,rso: rule 4, Civi]_ F'rc}ct.:dun: que].This is a discretion which courts very
when he has engaged a pleader or has a re cognized agent. rarely exercise. It is recognized that advoeates usually adhere to strict
professional ethics as required of them by their profession, and so
Service of Processes on Recognized Agents courts often assume that advocates who appear before them have in
fact been duly appointed by the party they claim to represent and
In the same it that an appearance, application or act made or done that they have been fully instructed to appear or act in the particular
by a recognized agent 15 deemed to be an appearance, application matter on behalf of such party.
or act by the party himself, court praocesses served on agents are,

! TET As we shall see later in this book, the provisions of Order 3,
unless otherwise directed by the court, as effective as if they have

T i * : 3 rule 3 must be read together with Ol‘dt‘l: 9, rulv..a En (1) (a) (ii) B and
e ¢ on the party m person (Order 3, rule 3, Civil Procedure Order 17, rule 2 and Order 5, rule 5(b) of the Civil Procedure Code.
Ole}: It was so held in the case of William Andrea Shangarai v Farm Vehicle

! e‘l’tpart from such recognized agents, any person who resides Lid., 1962 HCI n.16. In that case the plaintff sued the defendant
within the jurisdiction of the court may be appointed an agent for a sum of money for goods sold and delivered and work done.
to accept service of process. Such appointment may be special or On the date set for hearing, the defendant was personally absent but
general, but it must be by an strument in writing signed by the was represented by his advocate who stated that he had been fully

instructed and was prepared to proceed with the case. The trial court
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gave judgment for the plainaff holding that Order 17 rule 2 and
Order 9, rule 6 (i}a) (1) (¥ of the Code required appearance by the
detendant personally and not merely by his advocate. On appeal, the
High Court allowed the appeal and stated;

The provisions of Order 17, rule 2 and Order 9, rule 617 (4) (ii),
which deal with the procedure to be followed when a defendant fails
to appear, must be read together with the provisions of Order 3 and
Order 5....

In that case, the court cited with approval the case of The Land
Officer v Abdurasul Jiveaj ITIR (R) 410, in which it was held thar
when a recognized agent of one of the parties to a suit is present in
court when the suit is called for hearing, the question is whether he
intended to appear and did in fact appear for his principal by virtue
of Order 3, rules 1 and 2 of the Code,

With regard to service of process, any process served on an
advocate of any party or left at the office or ordinary residence of
such advocate, and whether the same is for the personal appearance
of the party or not, is presuimed to be duly communicated and made
known to the party whom the advocate represents, and, unless the
court otherwise directs, is as effectual for all purposes as if it had
been given or served on the party in person (Order 3, rule 5, Civil
Procedure Code). It has in fact been held that where an advocarte has
duly withdrawn from acting for a defendant; and such defendant has
not furnished any other address of service of process, then service
of hearing notice at the address of the advocate is effectual (See N.P
Ellean v Narshiblhai Patel and another [1960] 1| EA 340}, In the case of
an ordinary agent, the authority given to the agent by the principal
lapses at the death of the principal (see Imerimaleva and others ¢ Dima
Nhoroego [1991] TLR 1).

CHAPTER SIX

GeNERAL RULES OF PLEADING

In the preceding chapters, we have dealt with the jurisdiction of
courts and res fudicata, the joinder of parties and of causes of action,
the frame of suits and agents of parties. In this and the following
¢hapters, we shall look deeper into that important province of civil
procedure law, namely, the rules that generally govern plmdings,de
the consequences of failure to observe those rules, In order to avoid
possible confusion, ler us know the definifons of terms which we
are going to use in this and the following chapters.

Definitions

Faremost among those terms is the term “plainc.” A plaint may be
defined as a written statement drawn by a plaintiff which contains
in a concise form all the material facts on which the plaintiff relies
for the relief which he seeks in a suit. As we shall see later, a plaint
contains the names and addresses of the parties, the facts constituting
the cause of action, the facts giving the court jurisdiction to take
cognizance of the suit and the relief claimed.

A “statement of defence.” or “written statement of defence,” as
it is usually called, is a written statement, drawn by a defendant to a
suit, which contains in a concise form the material facts on which
he relies for his defence to the claim.

A “pleading” has been defined as meaning a plaint or a written
statement of defence, including a written statement of defence
filed by a third party, and such other subsequent pleadings as may
be presented in accordance with rule 13 of Order & of the Civil
Procedure Code (Order 6, rule 1, Civil Procedure Code). To put it
broadly and in simple terms, a plaintiff’s pleading is his plant, and
a defendant’s pleading is his written statement of defence. All those
statements are called “pleadings.”
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Function and General Rules of Pleading

It is a general rule of pleading, and this is the fundamental rule
that every pleading must contain, and contain only, a statement in a
concise form of the material facts on which the party pleading relies
tor his claim or defence, as the case may be, but the evidence by which
they are to be proved must not be pleaded. When necessary, the
pleading must be divided into paragraphs numbered consecutively
(Order 6, rule 3, Civil Procedure Code).

What this means, then, is that generally speaking, only (but all)
material facts must be pleaded, and in a concise form, Immaterial
facts, matters of law, or the evidence by which the material facts are
to be proved must not be pleaded.

What facts constitute “material facts” and the degree of
conciseness of a pleading will, of course, depend on the nature and
complexity of a given case, Pleadings must state material facts and
in a concise form, but that is far from suggesting that materiality
and conciseness should be achieved at the expense of lucidity or
omission of other material facts.

This fundamental rule of pleading is designed to ensure that
as far as possible parties are put on their guard and know what
exactly they have to meet at the trial, and also to avoid Lunnecessary
prolixity of pleading and waste of time. In the English case of Thorp
v Holdsworth (1876) 3 Ch, . 637, Jessel, NLR.., stated the rationale of
this rule in the following terms, at page 639:

The whole abject of pleadings is to bring the parties o an issue, and
the meaning of the rules of this Order is to prevent the issue being
enlarged, which would prevent either party from knowing, when
the cause came on for wial, what the real point to be discussed and
decided was. In fact, the whole meaning of the systen is to narrow the
parties to definite issues, and thereby to diminish expense and delay,
especially as regards the amount of testimony required on their side
at the hearing,

[t cannot, therefore, be over-emphasized that a pleading must contain
all the material facts and all the reliefs claimed or facts denied. Once

a pleading has been presented to the court, the party pleading it
will not, except by way of amendment, and with leave of the court,

]
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able to raise any new ground of claim or raise any allegation

fuct which is inconsistent with his previous pleadings (Order 6,
Wule 7, Civil Procedure Code). In other words, a party is bound by
Wi pleadings and his case is confined to the issues raised in those
pleadings unless and undl they have been amended.

It is on this ground that it has been held that as a general rule,
weliel which is not founded on the pleadings will not be given
because relief must be given within the limits of the pleadings, the
allegations made at the hearing and the issues framed. In the case of
aptain Harey Gandy v Caspar Air Charters Limited (1956) 23 EACA
139 Sinclair, VP, said, at page 140;

“The object of pleadings is, of course, to secure that both parties shall
know what are the points in issue between them, so that each may have
full information of the case he has to meet and prepare his evidence (o
support his own case or to meet that of his opponent. As a rule reliet
nat tounded on the pleadings will not be given,”

I 15 Lordship then quoted wath approval a dictum of Serutton, L.J.,
i the case of Blay v Pollard and Morris (1930) KB 682 which states:

“Cases must he decided on the issues on the record; and if it is desired
1o raise other issues they must be placed on the record by amendment.
In the present case the issue on which the Judge decided was raised by
himself without amending the pleadings, and in my opinion he was
not entitled to take such a course”

It has, however, been held that an incorrect description of a particular
factshould not be fatal where the particulars of the claim have been
siven with reasonable precision. In the case of Pushpa d/o Raojibhai
M Patel v The Fleet Transport Company Ltd [1960] 1 EA 1025, Gould,
. said, at page 1034:

“It is of course a salutary and necessary rule that a parcy is bound by
his pleading. If, however, particulars are given in undue dgm]. and wljat
is proved varies from them in ways which are immaterial, it remains
the duty of the court to see that justice is done and leave to amend will
be Ei"-'::;'l at any stage, If, on the other hand, the particulars given have
misled the defendant or led to his shaping his case in a certain way that
is a very different martter.”
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2 ras not pleaded. On
s ; : : | dinance (Kenva) which, however, wa ;
Similarly, relief may be granted where allegations at the hearing are s U“‘]‘HTHI{'L {e Cgu{‘t tin (:uurt said, at page 54
not inconsistent with the pleadings and are within the issues framed, |t the Suprem '
It was so held

in F1.J. Stanley and Sons Ltd v Akberali G. Saleh Alibjra '
[1963] 1 EA 594, In that case, the court quoted with approval

the statement of Lord Tomlin i the case of Sagarmull Natbany v hat are the real peints in issue between
John Galstaun (193) AIR PC 205, in which in a suit based on an fhat the parties shall kt‘?“ ij lication of that principle it has been
dgreeinent, a subsequent variation of the agreentent was not pleaded them will k;': dTﬁ_ﬂ?ﬁ.:_ c:;:}::f‘ljaiﬁml or his title to sue, depends on
; R - ; 3 s hield that 1f a plaintiff's caus d : ; Athin that
but was put in issue, Lord lomlin there said: ‘x“ ute he must plead all facts necessary to bring him wi
Their Lordships are satisfied that notwithstanding the form of the statute (c.f. Byombalinea’s case - supra).
plaint the suit was fought by the parties deliberately upon issues

substanaally as framed by the trial Judge and ought upon that footing
to be determined,

i i : it in concise
1§ s elementary law that a plaint miist contain a smtemr_?t u} G i
L o acl ; g ; i I's
o of the material facts on which the p!amuff I'L]l_l.? .or(t;} Sh
({ drder 6, rule 1) otherwise the object of pleadings which is

L uses in which Specific facts must be Pleaded

In the Indian case of Haji Khan v Baldeo Das (1901), 24 All, 90,

e atanle }‘ 1 ¥ i ¥
W A% :I.]Qﬂi L][I{_‘I ﬂ{‘l 111 tll 'C: ‘}" I ! I I [

and Sons case, Chamier, ], said:

efe,
i , 2 s : ol ¢ Rk ST = Code specifically
Lam most unwilling to bind a plaintiff too closely to his plaint in a case Ihere are cases in which the Civil Procedure Sai ;nce i
of this kind, and I agree with the opinion expressed by Aikman, |. that vides what particular facts must be pleaded. For inst -L L
A o B pro i ;
4 suit like the one before us should not be dismissed merely because | in which the party pleading relies on any misrepresenta ]
i N q . s 4 ! Al 1
the plaintiff fails to prove that he leased the premises to the defendant, ek Hl hreach of trust, wilful default, or undue influence, 5';_‘1‘:':]
and that if a court sees that the plaintift is entitled to the relief which u ”.'“_ ulars - including dates and items if necessary - must be pleade
he claims, although on grounds, other than thase put forward in his PALEIGLE AL le 4, Civil Procedure Code).
plaint, the court should give that relief, if the defendant would not (Order 6, rule 4, C
thereby be taken by surprises (see also 0

= e held that in a
did fobs v Mubia [1970] 1 EA On the basis of these provisions, it has been
476),

claim based on trade usage, the precm; ‘;ut;t;i:;:ntf]11;3.:5:“1{11111;23
' i r The . i
On the rule that facts and not law should be pleaded, the Tanzania pleaded (Harilal gmf Co .'irz{i;i:;rf::; :mmmct‘ s il
High Court held, in the case of Narsinh Valii v Shikla (LILS No.i I EP; 5i2?; and 1115a_ms.n-iicd.bv i e
of 1967, page 9), that it is not necessary to plead compliance with {.-;mr'-u‘]er;ut.m?,1;1111;3:.5 ijfm; Ajﬁmn L e L Ph
statutory procedural requirements as there 1s no duty on a plaintif { L::f!‘;!r!'.:.fmlr 2 E ‘.”C L }: hafE R
to anticipate a defence. It has, however, been held by the Kenya 903). Similarly, in a suit for

be defamatory.

- exact words alleged to :

i A 2 R, M, -egsary o set out the exac ! y

Supreme Coutrt that where a plaintifi’s cause of action, or his title to sl Seti he court, usually on the application of
K P R Y the € :

sue depends upon a statute, he must plead all facts necessary to bring Besides, it is open t '

him within that stature. That Wi

e t furnish further and
as in the case of New Em Stores the opposite party, to order thﬂt;f]l: é‘;lt::ﬂ”;lqsi111 or defence or of

e - b o § i s ’ 1 ¥
Ceean Trading Co. (1950 24 91) KL 53). The facts in that case were better particulars of the “:t'ﬂ;mm d in his pleading (Order 6, rule
? : ¥ : T state v
that the defendant company changed hands between the time of the any particulars of any matte

s been given,
; i i B i 1 ode). When such an order has

contract of sale of goods on which the stit was based, and the date of 5, Civil Procedure Code) ler refers must furnish such further and
: A i : order

sutt, and further changed hands between then and the erial. The law the party to whom tht'_m‘i 5. For example, if in a suit for damages
that gave the plaintiffs the title o sue was the Fraudulent Transfer of better statement or particulars, ; i

- 4
[tﬁulll“g ﬁ(n” i rDad Al f—!d‘:]:l[ hﬁ[ ween two moto ‘\!L].llﬂ.l'ﬂs', e
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plaintiff omits to state in his plaint the particular road along which
the accident occurred, he may be ordered to furnish further and
better particulars of the locus in que.

Where Party Relies on Condition Precedent, Performance, etc.

Where a party relies on any condition precedent, the performance
or occurrence of which is intended to be contested, the party
pleading such performance or occurrence must distinctly specify it
in his pleading. But subject to that, an averment of the performance
or occurrence of all conditions precedent necessary for the case of
the plaintift or defendant will be implied in his ph;ading {Order &
rule 6, Civil Procedure Code), ‘

It a Suit Based on a Contract

Where a contract is alleged in a pleading, an opposite party’s bare
denial of it will be taken to mean a denial in fact of the EXPTESS
contract alleged or the matters of fact from which it may be implied;

it will not be taken to mean a denial as to the legality or sufficiency
in law of such contract (Order 6, rule 8, Civi Pn.;ceu:lum Code)
In other words, where a contract is alleged in a pleading and the '
opposite party challenges, for instance, its legality or sufficiency in
law, such party must specifically plead such illegality or insufficiency
and not merely deny the existence of the contract,

Where Suit is Based on Contents of a Document

.i" a claim where the contents of 3 document are material, it is not
n general, necessary to set out the whole or part of such :;nnt:ents:
It is sufficient to state the effece of it as briefly as possible, unless
the precise words of the document or any part thereof are material
(Order 6, rule 9, Civil Procedure Code). Exceptions to this rule
include suits for defamation of character where the exact words

used in the document alleged to be defamatory must be specifically
stated,

Bl hl.'|'h.'l.?l
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Malice, Frandulent Intention and Other Conditions of Mind

I it 15 material in a pleading to allege malice, fraudulent intention,

hiowledge or other condition of the mind of any person, it is

suthicient to allege it as a fact without setting out the circumstance
o which it is to be inferred (Order 6, rule 10, Civil Procedure
Code).

In the case of Panjuwani v AP Hirji and Company (1971) HCD
. 177, the plaintiff claimed from the defendant company damages
for fraudulent misrepresentation in a contract. The plaindff alleged
that he was induced to enter into agreement by false and fraudulent
representations of the defendant. It was submitted for the defendant
company that the pleadings were defective in that there was no
averment that the plaintft was induced to enter into the contract by
misrepresentation, It was held that as it had been alleged that most
ot the terms of the contract were fraudulently misrepresented, the
omission to plead expressly that he was so induced was not fatal
to the claim as pleaded, for the fact that the plaintiff was induced
o enter into the contract by fraudulent misrepresentation arose by
necessary implication from the pleadings,

[n the case of Hasham Suleman Ltd and another v N.R Sapani
[1963] 1 EA 603, in a suit for damages for defamation, the plaintiff
pleaded that the slanderous words were published “falsely and
maliciously,” but malice was not expressly pleaded. It was held that
it was not necessary for the plaintiff to plead express malice in their
reply because their allegation of malice in the plaint was sufficient
to entitle them to prove it.

Where Notice of Matter of Fact is Material

When it is material to allege notice to any person of a fact, matter or
thing, it is sufficient merely to allege such notice as a fact, unless the
form or the exact terms of such notice, or the circumstances from
which such notice 1s to be inferred, are material,

The application of these provisions was considered in the case
of African Overseas Trading Co. v Bhagwanji Harjiwan [1960] 1 EA 417.
In that case the plaintiff sued in a district court on a dishonoured
promissory note, The plaint contained no averment whether notice
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of dishonour had been given, The magistrate held that the plaint

was defective and so rejected it, On appeal, the High Court said at
page 419;

Order 6, rule 11 requires that when notice to any person of any fact;
etc., is material, it shall be sufficient o allege such notice as a fact
with certain exceptions, which are not relevant in the instant case.
It would not seem to require 2 negative averment in such a case, .
when notice of 3 fact is not necessary. It is abso unnecessary to plead
matters of which the court takes judicial notice - such matters include
the law of the territory including Ordinances enacted in the territory,
It would seem, therefore, that if notice of dishonour in the case of a
Promissory note is not necessary under the relevant law in Tanganyika
nmamely, the Bills of Exchange Ordinance, Chapter 215, the court can
tike judicial notice of that fact without it being averred in a plain,

If, however, it is material to allege such notice, and it is not alleged,
the plaint, it has been held, is defective, and no amendment can

cure it (see Husseinali Dhavamsi Hasmani v The National Bank of Indias
(1937) 4 EACA 55).

Implied Contvact of Relation from a Series of Letters or
Conversations

In a case of contract, whenever any contract or relation between
any persons is to be implied from a series of letters or conversations
or otherwise from a number of circumstances, it is sufficient to
allege such contract or relation as fact and to refer generally to such
letters, conversations or circumstances without setting them out in
detail. If the person pleading wishes to rely, in the alternative, upon
maore contracts or relation than one as to be implied from such
circumstances, he is at liberty to state the same in the alternative
(Order 6, rule 12, Civil Procedure Code). The reason for this rule is
obvious, It is intended to avoid unnecessary prolixity in pleadings.

Matters of Fact Which the Law Presumes in a Party’s Favour

In addition to the foregoing, in any pleading no party need plead
any matter of fact which the law presumes in his favour or as to
which the burden of proof lies upon the other side, unless such fact

A et
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vifically been denied; say, consideration f‘-:fr a bill of t?xchar.]gu
e plaintiffsues only on the bill, and not for thr:l cgn5|de‘ra;1c-ln
Wwtantive ground of claim (Order 6, rule 13, Civil Prm_.n: nfe
Wle) S0, if A sues B for the value of a d'isllum’:am'ed cheque drawn
W i favour of A for TShs 500, the law will presume thac the
e was drawn for a consideration, and so A need not plead

wileration.

wudings to be Signed and Verified

MW lien the pleading has been drawn, the party ples.tdlngdc.sr hlm
Slvocate must sign such pleading. If, however, a party plm_ ing Im,
by reason of absence or for other good cause, un.rhllc\ ;0 .’:llgj_l t:t'.
pleading, it may be signed by any permu.duly 'J.Llj:hf_)rlzl*:t {b}{l 1]11‘711l f
i the same or to sue or defend on his bi.‘]’]?l.].l' (e er :,11 tu
il Procedure Code). Besides, unless otherwise ]'.n_mwdec ;yl :1.nil
luw, every pleading must be verified at the foot and signed .ﬂ‘];( tc .1:;-:; ;
I the party or parties pleading, c:r.b}- some person prm;: ; LU. ;
iwislaction of the court to be acquainted 1._=~=tt|1 the facts of t ILIJLH_Z
Il person verifying must specify the 1_‘::_t+:rcn‘|:-:_ to t?‘nuknumdl f:ﬁe
puragraphs of the pleadings what he ».rer]ru:.r. of his own 11:.)'»-.. Ei i
md what he verifies upor infmmauof} Tl:.l‘ft'i‘\v't‘d and b? ieve |§0
b true, The place at which the w:ritn:at:fm Was madf. m:j: L::
stated (Order 6, rule 15, Civil Procedure Code). (ﬁ]il? see | 1::;1;;
[ dircheman Mkono v State Travel Services Ltd and Masoo I.‘:nkm}l [1E ; .]
'LR 24: and Aloys Lyenga v Inspector-General of Police and another
| 1997 TLR 101), A verification is normally stated thus:

i 3y B s frue to the
1 certify that the contents in paragraphs 1,2, 3,5 a.nd Tare rr-.;:, t: :
best nl:nw personal knowledge, and the contents in paragraphs 4 an
b ate true to the best of my informarion and belief.

Now, what is the consequence of failure by a party to sign nndf’n;r
verify his pleading? Indian courts have ]1::l.d that the l":.iqlll;;'_l.‘]]ml; s
are mere matters of procedure, and that if, say, A plaint grftn_ﬁ
authorized agent omits to sign or verify tl%e L_}h?ndmg‘ and the l:l ect
is discovered before judgement, the !ﬂmnl:lﬁ may be_ -f:rde.rl'ed to
amend the plaint by signing it; so too if !:he dEE&‘.(‘t.]S djstlolwu.- ::;
appeal. In other words, the omission to sign or verify a plaint is n




B.I» Chipeta
Civil Procedure in Tanzania: A Student’s Manual

a defect that would nullify a pleading or affect the jurisdiction of the
court (see Ma Nowe v Ma Hine (AIR) 1923 Rangoon 206).

There is reason to believe that that is also the law in East Africa.
In the case of Transgem Thust v Tanzania Zoisite Corp Ltd. (1968) HCD
. 5.{-“‘ the plaintiffs had not signed the plaint, but they undertook
to sign it later. Pla, J., held that signing of a plaint was a matter of
procedure and that the defect does not affect the merits of the case
or the jurisdiction of the court.

Power of the Court to Strike out, Order Amendment or
Reject Pleadings

Striking Out Pleadings

:'ﬂ'l. court may, at any stage of the proceedings, order that any matter
mn any pleading which may be unnecessary or scandalous or which
may tend to prejudice, embarrass or delay the fair trial of the suit be |
amended or struck out (Order 6, rule 16, Civil Procedure Code),

There is wsually no difficulty in deciding what mateer is
unnecessary. The difficulty lies in deciding what matter is scandalous,
embarrasing or prejudicial to a fair trial of the suit. A matter is said
to be scandalous if it is indecent or needlessly offensive, or is an
allegation made for the malignant purpose of abusing or prejudicing
the opposite party (see Re, R, (deceazed) [1950] 2 A0 ER 117, 119). It
is also said to be embarrassing if it is so drawn that it is not clear what
case the opposite party has to meet. The rationale of the rule against
pleading scandalous matters is, of course, that as the courts have a
duty to discharge to the public and parties to suits, they must take
care that court records are kept free from irrelevant and scandalons
matters (see Christie v Christie (1873) LR 8 Ch. 499). In Sterys:
“Equity Pleadings,” the rationale is expressed thus:

':_‘-:Dlll'ts" records must not be made) the means of perpetuating

libellous and miahignant slanders; and the coure in aid of public morals

is bound to interfere to suppress such indecencies, which may stain

:!'fﬂ reputation and wound the feelings of the parties and relatives and
friends {10™ Edition, Section 270).
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I, howevet, the matter complained of as being scandalous is relevant
to the pleadings, it will not be struck out for, in the words of Cotton,
L) in Fisher v Owen (1878) 8 Ch. D. at page 653, “nothing can be
sandalous which s relevant.” In Christie v Christie (supra) it was
lield that allegations of dishonesty and outrageous conduct are not
scandalons if they are relevant.

And what matter 15 embarrassing? Lord Pickford, L.J. in Mayor
af London v Horper (1914) 111 LT said, at page 514:

i

I rake ‘embarrassing’ to mean that the allegations are so irrelevant that
to allow them to stand would invelve useless expense, and would also
prejudice the trial of the action by involving the parties in a dispute
that is wholly apare from the issues,

I'nglish courts have further held that the mere fact that an allegation
i a pleading is unnecessary is no ground for striking it out, nor is a
pleading embarrassing merely because it contains allegations which
are inconsistent or stated in the alternative {see Re Morgan (1887) 35
Ch Iy 492).

The power of the court under this rule, it has been held, must be
exercised with great caution. It is a discretionary power and should
be exercised only in plain and obvious cases (see Hubbuck and Sons v
Wilkinson (1899) QB 86, (1). As stated in Odgers on Pleadings, at page
151 of the 19" Edition:

Unless the pleading as it stands is really and seriously embarrassing,
it is often better policy not to attack it; you only strengthen your
apponent’s position by compelling him to reform and thus to improve
his pleading, for parties are entitled to plead in the manner they think
best, If, on the other hand, the allegations are both unnecessary for
the purpose of the reliefs claimed and scandalous, the pleading may
be struck out for being scandalous and embarrassing (see Bookitg v
Mandslay (1886) 55 LT, 345; and Murray v Epsom Local Board (1897) 1
Ch 35).}
But, as was stated in LN Lakhani and CL Lakhani v VP Bbojani
(1950) 17 EACA 7), once a court has exercised its discretion and
struck out a matter in a pleading, an appellate court will entertain
an appeal against the exercise of such discretion only where it is
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plain that the discretion was wrongly exercised. The exercise of the

discretion must be shown to be:

Based on some embarrassment or other injustice of substance caused

by a wrong exercise of thar discretion by the Court below. This court
and the court below are courts of justice and not mere academies of

pleading,

The court may exercise this discretion on its own motion or on
application made by chamber summons, And when should such
an application be made? The answer in the rule is: “at any stage
of the proceedings” But it would appear to be now settled that
an application under this rule must be made promptly. In the ¢ase
of Habib faver Manji and another v Vir Singh [1962] 1 EA 557, the
respondent sued the appellants for the balance alleged to be due
under a building contract, The appellants filed a pleading which they
called “set-off and defence” to which no objection was taken at
the time, There were several adjournments of the hearing at one of
which the trial judge intimated to counsel for the appellants that the
“set-oft and defence” was defective.

Subsequently, the advocate for the appellants sent to the advocate
for the respondent a document giving further and better particulars:
of the defects in the work done by the respondent, Some 19 months
after the filing of the “set-off and defence,” the hearing began, and
the advocate for the respondent submitted that the defence was not 2
defence in law, that the set-off implied an admission of the plaintiff's
claim and that the purported particulars could not be looked at, He
opposed any application for amendment, applied for the defence
to be struck out and asked for judgment. The trial judge refused to
treat the purported particulars as part of the pleadings, held that the
appellants” pleadings were clearly embarrassing and bad, refused to
allow an amendment thereof on the ground of delay and entered
Judgment for the respondent. On appeal, Forbes, V-P stated. at page
562:

It is not proper for a party, who is entitled to further information from

the other side, to sit by and do nothing tll the trial and then seck to
have a pleading struck out. Even if be is entitled to have a pleading
struck out, the application should always be made promptly.
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W Lordship added:

lechnically, I do not think these pardculars could be said to form part
ol the pleadings unless the respondent had elected to treac them as such;
which he did not. Bue 1 'do not think that the respondent is entided,
not merely to refrain from asking for further and better particulars
himself, but, when particulars are supplied without request, to shut
lius eves to them and then come into court asking for the appellant’s
pleadings to be struck out. The respondent had failed to take the steps
which he ought to have taken if he found himself embarrassed, and |
think, with respect, that in the circumstances the learned judge acted
on a wrong principle in striking out the defence (or such part of it as
he did strike out) for lack of particulars at that stage in the proceedings.

It would, therefore, seem to follow that the better practice is to make
an application before the pleadings have been concluded or before
the trial stares. At any rate, the application must be made promptly.
It has also been held that this rule does not relate to the striking
ot of any pleadings as a whole. In the case of Hagod Jack Simonian
i SR Johar and others [1962] 1 EA 336, the Court considered the
ipphication of rule 17 of Order 6 of the Kenya Civil Procedure Act,
which is identical with rule 16 of Tanzania Civil Procedure Code.
traowshaw, LA, there said, at page 34

Toule 17 does not, as [ see it refate to the striking out of any pleadings as
4 whole, but only to such matter in the pleadings as may be "unnecessary
or scandalous or which may tend to prejudice, embarrass or delay the
fair trial of the action.”

I the case of Tildesley v Harper (1878) CD the court said, at page
TS

My practice has always been to give leave to amend unless 1 have
been satisfied that the party applying was acting mala fide, or that, by
his blunder, he had done some injury to his opponent which could
not be compensated for by costs or otherwise, (See also Eastern Bakery
v Casteling [1958] 1 EA 461, 462; Habib Javer Manfi and another v Vir
Singh [1962] 1 EA 557); George M. Shambue v Attorney-General and
anather [1996] TLR 334; and Agrovety and Constrietion Co Ltd ¢ Saliem
Said Kleh [1995] TLR. 168).
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In the case of Motohov v Auto Crarage Ltd, and others (1971) HCD

n, 81, Biron, [., summed up the principle i 2 :
iple in the follow .
bage 54 WINE ternis, at

that there is no injustice if the other side can be compensated by costs.....
I 'he court will not refuse to allow an amendment simply because it
introduces a new case .., but there is not power to enable one distinct
vause of action to be substituted for another, nor to change, by means
: ; is laid down in the very rule of amendment, the subiect matter of the smit, ... The court Wi.“ m.ﬁﬁe
itself, that "The court may at any stage of the proceedings allow either leave o amend where the amendment would change the action into
party to alter or amend his pleadings in such manner and on S one of a substanaally different character ... (see also_Jashbliai C. Pate v
terms as iay be just, and all such amendments shall be tiae -11‘1-w B Joshi (1952) 19 EACA 42; and Shivfi v Pellegring (1972} HCD n,
be necessary for the purpose of determining the real fquestion m Jur

iz:sl:o;L::;:ﬂl?:;l:x;;i,pnmiz z:}rl::‘::.m:rivb:;]:iic::ﬁI:J:Va:::-:];lnwnrs is not I'rom the authorities, it would appear that the court may refuse leave

Toueeori bs dis v, 50 that substantial o amend where the party applying is acting mala fide, or where

Bl hatsithogsi s s & : the u?tcndcd amendment is not ttt‘ﬂ:easar‘{f‘ for l:ll{.*.t‘.ernu]uug the real

i suhstlantiafquestim]s i m”:‘-‘ n; ‘iu.rsv:: b=1|11e11d:11¢:nts hﬂ.lp Lol raise {UESHONS N CONtIOVersy bctm‘.‘ﬂ.ﬂt] the parties, or it it would take away

it o a e Bl t]qu, :]it:a.relv.?r: the parties, and be from the aother !:atty a legal right which has since acerued to him,

Sl AR it e ot e side which cannor be sy, by I:ilpse of time; or witﬂ'rlc: the party :Lppl}rmg has bm:‘n g‘uﬂt}' of
- sts or otherwise? wnconscionable and substantial delay in making the application.

Very few cases are altogether alike, and each nust be decided on

/ ge its
own merits. The overriding principle

: Since the rule imposes a duty on the court, as Biron, J., pointed In Thiersteins’s case (supra), however, Harris, J., said, at page 35%:
ut in the Mofohor case (supra), it has been held that the

. ! COULE The plantffs £ | of objection i if any amendments
Can order amendments on its own motion. In the e phintiff’s final ground of objection is that if any amendmer

"wmmgfg EAR. and HA v Therstein [1968] 1 EA 354C19::E .O-f. G"”"_m: ' were to be made, the .]‘a]ai.ntifi‘ anLIfi_nlot be adequately compensated
3t page 358: 24, Harris, ., said, by an order for costs in his faw_}u.r. This may well be true, but, W:ht‘i!

the circumstances of a case require an amendment of the pleadings,
the fact that the order directing the amendment will not, in dealing
with costs, have the effect of depriving the party whose pleading is to
be amended of the entire fruits of the amendment is not necessarily
i el a sufficient reason for declining to direct the amendment. By
analogy, an application by a party for leave to amend which is proper
to be allowed will not be refused merely because it would not be
possible by an order as to costs to deprive the applicant of the fruits of
the amendment, ke no purpose would be served by a party obtaining

leave eo amend,

-« there 1s nothing in the rules which purports to deprive the court
of its essential and inherent jurisdiction to allow or direct of 165 oW

motion at the hearing of the action, and upon terms if necessary, all
such amendments to the pleadings as may be or become r.cqu}i;irc
to secure the ends of justice, and the second part of Order & rIu]E
I8 makes it incumbent on the court without necessarily :l'.mid;: an
application in that behalf by either party, to ensure that the p]md?n

are in a suitable form to enable the ‘real fquestions in mntnm*rigi
between the partics to be determined. i

But ifan application secks to substitute one distinet cause i It has also been held that leave to amend may be granted on appeal
i:ir ﬂl;:“thﬂr or change the character of the suit, the amendment ndy in certain circumstances. In the case of Jupiter General Insurance Co.

refused. In the case of Eastern Bakery v Casteling ; Ltd v Rajabali Hasham and Sons [1960] 1 EA 592, it was held chat an
JA said, at page 462 d ik amendment may be allowed on appeal even if the omission was due
to inadvertence however regrettable, subject to a suitable order as to
costs if all the necessary material was available before the appellare
court, In the case of Cheleta Coffee Plantation Ltd v Evic Mehlsen

sicle, and [1966] 1 EA 203, it was held that leave to amend may be granted

supra), Crawshaw,

It will be sufficient, for purposes of the PrEsanl Gile. to i ithat

amendments to pleadings sought before the hearing should be freely
allowead, if they can be made without injustice to the ather
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on appeal if the issue sought to be raised is not fundamental, and if
the material for a decision is before such court and it is shown that
the matter came to be known by the party after the judgment was
pronounced; but if the amendment would raise a fundamental issue
and no question of inadvertence is involved, and further pleadings
and evidence could be required, an application for leave to amend
pleadings on appeal will be refused. The court added, however, that
an application for amendment should be made at the earliest possible
moment. In GP fani Properties Limited {in Voluntary Liguidation) v
Dar-es-Salaam City Coundil [1966] 1 EA 281, the Court of Appeal
for East Africa summed up the position thus, at page 285:

There can be no doubt that this court has power to allow such an
amendment even at this late stage. A similar position arose in Jupiter
Cieneral Insurance Co. Ltd, v Rajabali Hasham and Sons (2) when an
application was made for leave to amend a written statement of
defence at the hearing of the appeal. The reasons which prompted the
court to grant the indulgence sought were, inter alia;

@l That the subject matter of the amendment became known to
counsel only after judgment had been pronounced in the court:
and.

That all the material to ¢nable the new ground of defence to be
considered was before the Court of Appeal so that there was no
need to remit the matter for further evidence or for re-trial in the
High Court,

The instant case is clearly distinguishable. The subject matter of the
proposed amendment was in the mind of the counsel when the suit
was tried in the High Court.... The issue now sought to be raised is
fundamental, and should have been raised long ago, No question of
inadvertence is involved, and the mateer was mentioned in argument
at the trial. Further pleadings would almost certainly be required and
possibly further evidence,

The application was accordingly refused. It should be noted that an
amendment to pleadings by a party must be read together with the
earlier pleadings. In other words, once the amendment, say, to the
defence, has been made, the defence must be read as 2 whole as if the
amendment had been incorporated from the beginning (see Llpanda

W13 Chipeta
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Coedic and Savings Bank vYosamu Muzei Kirya and others [1960] 1 EA
fitil)).

Conseguences of Failure to Amend

Il party wheo has obtained an order for leave to amend his pleadings
idoes not amend them accordingly within the time limited for the
purpose by the order, or, if no dme is thereby limited, within 14
days from the date of the order, he will not be permitted to amend
after the expiry of such 14 days or other time specified in the order
unless the time is extended by the court (Order 6, rule 18, Civil
I'rocedure Code).

The final question 1s: as from what date does an amendment to
a plaint speak? In the case of Eastern Radio Service and another v R
[ Patel t/a Tiny Tots and anather [1962] 1 EA 818, Sir Trevor Gould,
| A, expressed the view, which is in accord with English authorities,
that an amended plaint relates back for all purposes to the date of
the original plaint, But Newbold J.A., was of the contrary opinion,
while Sir Feonald Sinclair preferred to leave the question open. The
Court of Appeal almost settled this question some five years later,
when it had the opportunity to do so in the case of Seuth British
litserance Co. Lrd v Samiuflah [1967] 1 EA 659, but did not make a
firm statement. Law, J.A., there said, at page 662:

[ do not feel it necessary to express any definite opinion on the point
in this case, because even if an amended plaint does relate back to the
date of the original plaint for some purposes, such relating back cannot
in my view operate so as to preclude a judge from taking notice of
the date of the amendment, i such date is material to the issues for
Jdecision, as it undoubtedly was in this case.

[he question, therefore, is far from clearly answered, Bur it is
submitted that the preponderant (and I dare say better) view is that
generally speaking, an amendment of a plaint speaks from the date
of the original plaint, for otherwise, there would be no logic in the
principle that once the amendment to a pleading has been made,
such pleading must be read as a whole as if the amendment had been
mcorporated from the beginning (see Shah v Queens/and Insurance
Clo. = (supra).



CHAPTER SEVEN

11t PLAINT AND THE INSTITUTION OF SuITs

NTITUTION OF SUITs

very suit must be instituted by presenting a plaint to the court or
Wich officer as the court may appoint in this behalf (section 22 and
Uipder 4, rule 1(1), Civil Procedure Code), and every plaint must
e drawn in compliance with the general rules of pleading and the
tiles governing the drawing up of plaints (See infr; Order 7, Civil
Procedure Code) as far as they are applicable (Order 4, rule 1 (i)
L vl Procedure Code},

Order TV, rule 3 of the Civil Procedure Code Act, as amended
Iy Government Notice No. 422 of 1994 provides that after the suit
liis been duly filed, a Judge or Magistrate in charge of the court
iust, within four days thereafter, cause the suit to be assigned to a
pecific Judge or magistrate under what is loosely referred to as “the
lndividual Calendar”

The plaint must be filed in duplicate or with several copies.
I'he original is to be kept in the file and the copy or copies will
be sent to the defendant/defendants together with the summonses.
I'he court or proper officer will then cause any book or account
filed with the plaint to be marked for purposes of identification, or
certified copies thereof, as the case may be, as provided by Order 7,
rule 17 of the Civil Procedure Code.

The particulars of a plaint which should be entered in the civil
register are:

Iy The year number of the suig

2} ‘The namoes of the parties;

3) The nature of the claim and relief claimed; and

4)  Duate of filing the suit or date when summons was issued.

The Civil Register also contains columns of particulars which
are completed after the disposal of the suit. These include date of




L.D. Chipeta
£t Civil Procedure it Tanzamia: A Stident’s Manual

Judgment, brief statement of the result of the case, and the name of
the Judge or magistrate who tried the suit,

As we have seen, the plaint must be filed in a court with
competent jurisdiction to try the same. Section 13 of the Civil
Procedure Code states that a “Court” means a court of a resident
magistrate and a district court, both of which are courts of the same

grade, and a suit must be instituted in the court of the lowest grade
competent to try it

[t has been held, however, that this rule is merely one of procedure
and not of jurisdiction. It does not, therefore, deprive higher courts
of jurisdiction which they already possess. It is merely a rule of
convenience: it is intended to aveid overcrowding in higher courts,
S0 where the lowest courts have concurrent jurisdiction to try a suit,
such suit will not be defeated merely because it has been filed in a
higher court, unless there is an express provision preventing such
a course (see Franls s/o Muijage v Boniface s/o Kabalemeza (1968)
HCD n. 341. )

But in the case of Fracs Andrew v Kamyn Industries (supra), a
contrary view was expressed. The better view would appear to be
that expressed in Mudjage case (supra).

THE PLaINT

As already noted, a plaint is a written document drawn by a plainaff
or his advocate, which contains, in a concise form, all the material
tacts on which the plaintff relies for the relief he claims in a suit.
We have also discussed the general rules that must be followed

in all pleadings. We now proceed to look at the rules specifically
governing plaints,

Form and Content of a Plaint

A properly drawn plaint must contain the following essential matters:

1) The name of the coure in which the suit is to be filed;

2} The name or names and description of the place or residence of

the plaineffs):

B8 hipeta ! - i
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I ie name(s) of the defendants and description of the place ofhis/
their residence so far as these can be ascertained;

-

{}  Where the plaintiff or defendant is a minor ot a person of unsound
mind, a statement to that effect;

) The facts constituting the cause of action and when it arose;
| The facts showing that the court has jurisdicoon;
11 The relief which the plaintiff claims;

H)  Where the plaintiff has allowed a set-off or relinguished a portion
of his clain, the amount so allowed or relinguished; and

9y A statement of the value of the subject matter of the suit for the
purposes of jurisdiction and of court fees, so far as the case allows
{Order 7, rule 1, Civil Pracedure Code.).

A plaint must show all these essential matters, if relevant, I:n:c.-.msc it
L to show the foundation of the right alleged to have been wp]ata:d
unless the right in question in the circumstances 1s one nnplled:b}'
I, In the case of Charles Cottar v A, G. and another (1937 5.EMJP&
|8, the appellant claimed for a declaration that he was qunml.ed.tc
o mining lease in respect of a certain claim or location, ‘lhg plaint
contained certain averment of fact but did not aver by what r{ght the
sppellant claimed to be entitled to lease or Wheth.m. the action wals
founded on contract or on one or other of the Mining Ul’dlllﬂ.l‘!cl.'h..
It was held that the plaint did not disclose a reasmml}lelcu}lr:rs of
action inasmuch as it did not disclose what right the plaintiff had
to obtain the lease to which he claimed to be entitled Emd whv;t'llwr
such right arose by contract or under one or mthler of .tlw Mining
Ondinances. The court added that where a plaingtt relies on some
breach of a statutory duty arising independently of a contract the
statute should be referred to and the facts which b1'irl1g theli'nﬁlﬁ
within it sufficiently pleaded. In a case where the plaincff’s claim is
for breach of contract, for instance, his pleading should set out tlhe
cerms of the contract, its date, the parties to it and the breach with
all necessary details.

The rationale of this principle is that a phim:i‘FF cannot Suf:':"":_d
upon a cause of action not alleged in the plaint and which is
inconsistent with his pleadings and his evidence and also because 2
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plaintiff must, in his pleadings, give sufficient notice of his complaint
against the defendant (see Henry Hidaya Hanga v Manyema Manyoka
[1961] 1 EA 705). In the words of Willers, J. in Cautret v Egerton,
(1867), LKL 2, c.oc, 317:

The plaintff must, in his decliration, give the defendant notice of
what his complaint is. He must recover secundum atlegata et probata.

A plaint, however, must not be read literally. In the case of Sullivan »
Alimohamed Osman [1939] 1 EA 219, the tespondent instituted a suit
against the appellant climing damages for trespass on his vehicle, In
the plaint the respondent alleged:

Un 3 September 1957, the defendant (an agricultural officer), without
the authority or consent of the plaintff, wrongfully and wilfully
interfered with and exercised control over the plaintift’s motor - lorry
DSA 983 at or near Songea, Tanganyika, by wrongly ordering the
driver employed by the plaintiff, one Hamisi Matola, to drive the said
vehicle unlawfully along the main Songea/Lindi Road to the police
station, Songea.

One of the grounds taken upon appeal was that the plaint disclosed
no cause of action in that it failed to state (a) that the respondent’s
driver complied with the appellant’s order to drive the lorry, (b) that,
even if this be taken as implied, the order was accompanied by either
force or duress, and (c) that the interference with the respondents
use of the vehicle or control over the lorry, occasioned by the order,
was a direct interference. In respect of this ground of appeal, the
court stated (per Windham, JLA.) at page 241:

The first of these three objections is correct in so far as the allegation
is merely that he was ordered to do so, and this is consistent with
a refusal by the driver to obey that ‘order. This omission would of
course be fatal to the clim if the correct approach to the plaint were
the literal one. But it is not. That which is necessarily implied from
Its context must be read into the plant. And the statement that the
appeliant ordered the driver to drive the lorry to the police station, the
respondent was deprived of the use of it ... necessarily implies, to my
mind, an allegation that the driver complied with that order.

This, however, is not to be taken to mean that a party must draw up
his plaint perfunctorily in the hope that other facts will be implied

B hipera
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Wl read into the plaint, A necessary fact which has not been p!ea?ed
Wunor be implied merely because otherwise another necessary tact
e added could not be true. Let us now look at each of the contents

ol plaint in turn,

Name of the Court in Which the Suit is to be Filed

It s necessary that the plaint must contain the name of the c.‘jourt
i which the suit is to be filed. The reasons for this are obvious.
{ne reason is that since suits must be instituted in the court of the
lwest grade to try it the plaint will show whether that isin Ii'a::t t!}er
Jinwest court competent to try the suit. Another reason is to :-;*Iu:nra y
the court of first instance for purposes of appeals and citation of

anthorities,

Numes of the Parties, Their Addresses, Their Relation and Interest

[t is essential that the names of the parties to a suit must 1.” CI!EHTI}’
stated in the plaint, The reason is plain mm}g‘!\. A cause r.}f‘ action as
hetween two parties necessarily means that It is those parties and no
others who are the contestants. A mistake in the name of, say, the
defendant, may, therefore, be fatal.

With regard to the addresses of the parties, these are necesstalar}r
for at least two reasons: the first is to enable thelcourt o der,ullf:
whether or not it is the correct court to take cognizance of thelsu.tt
{post). The second 15 to enable court processes to reach the parties.

On this point, it is well to note that the addresses must ‘E;-&!.:a:;
complete as possible. For instance, it is not enough to dcscr* 1th|
defendant’s address as being Dar es Salaam, Kampala or Nairobi.
As much information as possible must be given - the huuse. or plot
number or street or location of his place of residence andt his p:_)sra'l
address, are all necessary and must be given where possible. I.’r the
address of the defendant is insufficient, the COUrt process will be
returned unserved for insufficiency of the address for service,

With regard to the relation and interest of the pllaimiff, w:urc
the plaintiff sues in a representative c‘hnmqur, the pllamt st 1I ,‘m;
{1} that he has an actual existing interest n the suhh}c::t m;uzrer,‘ arnd
(2) that he has taken steps (if any) necessary to enable him to institute
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the suit concerning it (Order 7, rule 4, Civil Procedure Code). If
these provisions are not complied with, the plaint will be rejected.

A typical example of the application of these provisions is where
the plaintiff sues as a representative or administratar of a deceased’s
estate,

[n the case of Tidipilike Sandube Muakatobe v Martia Tassos Alexion
tia "Etiennes Howl" and another (Dar es Salaam civil case Mo, 125
of 1976~ unreported), the plaintiff, the mother and personal legal
representative and/or administratrix of the Estate of one Leston
Mwakatobe (deceased) sued the defendants on behalf of herself as a
dependant and on behalf of other dependants and for the benefit of
the estate of the deceased for damages arising out of a motor accident
resulting in the death of the said Leston Mwakatobe. Counsel for
the defendants raised a preliminary point to the effect that the suit
be dismissed on the ground that the plaintiff did not show that che
plaintiff had taken necessary steps to enable her to institute the suit
45 required by Order 7, rule 4 of the Civil Procedure Code and so
should be dismissed,

Patel, ]., ruled that Order 7, rule 4 refers to the plaint and not
to the evidence, and added, after quoting both Order 7, rule 4 and.
Order 7, rule 11:

Thus it is clear that Order 7, rule 4 does not provide for dismissal of
plaint but merely provides for rejection of plaint and such rejection
shall not be a bar or preclude the plaintiff from presenting a fresh plaint
in respect of the same cause of action under Order 7. rule 4,

He accordingly ruled that as the plaint did not show that the plainuift
had taken steps to have herself appointed administrator of the estate
of the deceased, the plaint contravened the provisions of Order 7,
rule 4. but that it was open to the plaintft to seek amendment of the
plaint under Order 7, rule 11 of the Civil Procedure Code.

Besides the relation and interest of the plaintiff in the subject
matter of the suit, the plaint must also show that the defendant 15 or
clhims to be interested in the subject - matter, and that he is liable
to be called upon to answer the plaintiff’s demand (Order 7, rule 5.
Civil Procedure Code).

Y hpeta : b
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1 e Pacts Constituting the Cause of Action and When it
Arose

This 15 one of the most important rules to remember in drawing a
aint. A plaint must show the foundation of the right ul]egl,ed to have
won violated, unless such right, as we have seen, is one implied b_*_,'
law. I a plaint does not disclose a cause ofactiun,.ﬂ-‘mmfnre, the suit
will be rejected because, as we have seen, a plainhﬁ cannot slucn:q:v:d
wpon a cause of action which he has not nl]fzgeld 1nlthe plaint and
which is inconsistent with his pleadings and his evidence. As was
stated i the case of Motohor v Anto Garage (1971) HCD n. 81 (supra):

It is etrite to observe that a plaint must set out with sufficient
parsicularity the plainaff’s cause of action ... This fundamental rule
uf pleading would be nullified if it were to be l.m!d that a necessary
fact not pleaded must be implied because otherwise another l.'JcEI:'SSH.I}'
fact that was pleaded could not be true (see also Sullivan v Afimohanted

Clsman 1959 1 EA 239, (supra).

Iy addition to disclosing a cause of action, the particulars as to when
the cause of action arose must also be pleaded in the plaint. The
wiportance of this is that from the date given thf r:i.:rl.it1t will know
whether or not the suit is barred by the law of limitation, and the
Jdefendant will be under no illusion as to the date or time the events
complained of allegedly occurred. Indian courts have htI]d, hm-.fmfer,
that a plaintiff is not absolutely bound by the statement in the plaint
a5 to the date and that the court is entitled to determine the date
from the facts alleged in the plint (see Fatehali Shah v Muhammad

Baksh and others (ALR) 1928 Lahore 516).

Facts as to Jurisdiction

As we have seen earlier, the question of jurisdiction is not one of
form. Tt is {'unda]n{:nul.}';' plaint, therefore, must contain a statement
of facts which show that the court in which it is sought to be filed
has jurisdiction to hear and determine the suit. As already stare:d,
the nature of the claim, the value of the subject matter of the suit,
where the cause of action arose, the defendant’s place of business or
residence, ete,, are matters that show the fact of jurisdiction. These
must be stated in the body of the plaint and it must also be stated
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how the particular court has jurisdiction to hear and determing

stated thus:

The cause of action arose at Dodoma, within the jurisdiction of this
honourable court,

Where the plaintiff relies on the value of the subject matter of the
suit for the purposes of showing that the court has Jurisdiction (in
addition to other matters), the determination of the queston as to
whether the court has jurisdiction to try the suit will be based on

; the substantive relief to which he is entitled on the fact alleped and
not on the prayer which he has chosen to make in his plaint. Costs
are not to be taken into account,

If the plaintiff relies on the defendant’s residence or place of
business as conferring jurisdiction on the court the facts of it must
be stated in the body of the plaint. The statement of these facts in
the title to the suit is not sufficient because the title to the suit is
not covered by the verification clause (see Motibhai Girdharbhai and
another v Thomas E King and Co (Overseas) Limited and another [1959]
| EA 270, 279).

It must be noted that it is not enough to simply allege in the
plaint that the court has jurisdiction. The provisions of the rule
require that you must state che facts showing that the court has
Jurisdiction, In the case of Assanand and Sons {Uganda) Limited v FHast
African Records Limited |1 959] 1 EA 360, Sir Kenneth ©O' Conner, P
had this to say, at page 364

Paragraph (f) of Order 8, rule 1 (1) places upon a plaintiff the obligation
of pleading “the facts showing that the court has jurisdiction” That is
i matter of great importance; for, if the court has no jurisdiction, any
Judgment which is given is a nullity. A mere assertion by the plaintf
that the court has jurisdiction is not enough. The rule requires the
facts showing that the court has jurisdiction to be stated.

As to the objects of the rule, the Court stated:
The ahjects of this requiremnent would scem to be, first, that the
court should be able w exercise some eritical function and to draw a

reasonable inference that if che facts alleged are established, it would
appear to have jurisdiction and, second, that the defendant should

the suit. The statement as to local jurisdiction, for example, may be

m
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o whiat facts were alleged and have an opportunity of controverting
i, il desired.

¢ suit is for immovable property, there_mug be sufﬁcmﬂi
piption of it so that it is capable of identification. If .the sui

wver the ownership of a building under the Land Rurg%stratj.nn
linance, the plaint must deseribe its location and ]l.egmttalfl?n
Wibier, It is not enough, for example, to nlwzrly state thatltl;
Winovable property is within Moshi Township” (Order 7, rule

Wil Procedure Code.).

Amount of Money to be Stated Precisely

Il the plaintiff seeks to recover money, the ;;fh'mt must sta;,e th{i
precise amount claimed. But where he sues for mesne pro lts,l?d
for an amount which will be found due to him on Ituk.lng unlmitt e

s counts between him and the defendant, the pldlnflf.f 1I:1u.st sdtnte
ipproximately the amount sued for (Order 7. rule 2, Civil Procedure

i I||L‘:'J.
1Lelief Which the Plaintiff Claims

lLule 7 of Order 7 of the Civil Procedure Code prmridel's tI]mt Ev‘cry.
plaint must state specifically the relief whil:.l? 'Eln: plamaft claims
cither simply or in the alternative, although it 15 not rlf:l‘r.t’:SSE'l.l;‘:f’tbt.(;
1k for general or other relief which may ljli_‘\-‘lv'ﬂ‘fﬁ be gnm?.kad ;
liscretion of the court to the same extent as if it had been as e or.

If the plaintff seeks relief in respect of se'.-'r_:r:l:l distinet 1:1:11111:. m:
causes of action founded upon separate and d]:‘itl_!](.‘t gt‘ﬂfunfiﬁ, esu,
st be stated, as far as possible, separately and distinetly. l*url m:;l:anf,.L:
111 a suit for arrears of rent, mesne profits and vacant possession, these
reliefs must be stated separately, and distinctly.

As we have seen earlier, it is important that 1 p]aintiﬂ"ds!um;:t}
specifically ask for all the reliefs he clams in the suit as stated in the
rule against the splitting of claims.
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ul such decuments and annex theim to the plaint {Order 7, rule
1), Civil Procedure Code). If any of such documents are not in
I possession or power, he must, if possible, state in whose possession
power they are (Order 7, rule 15, Civil Procedure Code).

If 1y a suit founded upon a negonable instrument, it is proved
t the instrument is lost, and an indemnity is given by the plaintiff
W the satisfaction of the court against the claims of any other person
Wpon such instrument, the court may pass such decrees as it would
wve passed if the plaingff had produced the instrument in court
Wwhen the plaint was presented, and had at the same time delivered a
Lupy of the instrument to be filed with the plaint (Order 7, rule 16,
L ivil Procedure Code).

Where the document on which the plaindft relies is an entry in
4 shop book or other account in his possession or power, and subject
to the provisions of the Evidence Act relating to Bankers' hooks,
the plintff must produce the book or account at the time of filing
the plaine together with a copy of the entry on which he relies. The
conrt or an authorized officer of the court will then mark the book
or aceount for purposes of identification, examine and compare the
copy with the original, and, if it is found correct, certify it to be so,

i then return the book or account to the plaintff and cause the
copy to be filed in court (Order 7, rule 17, Civil Procedure Code),

[t must also be borne in mind that a document which ought to
be produced in court by the plaintiff when the plaint is presented, or
which ought to be entered in the list to be annexed to the plaint, and
which is not so produced or entered, will not, without the leave of
the court, be received in the evidence on his behalfat the hearing of
the suit (Order 7, rule 18(1), Civil Procedure Code). But documents
produced for cross-examination of the defendants witness, or in
answer to any case set up by the defendant or handed to a witness
merely to refresh his memory are not covered by this rule (Order 7,
rule 18(12), Civil Procedure Code).

When Suit Instituted After Period of Limitation

If the suit is to be instituted after the period of limitation has elapsed
the plaint must show the ground upon which exemption from such
law of limitation is claimed (Order 7, rule &, Civil Procedure Code)

Thf: grounds for exemption from the law of limitation in
Tanzania are contained in sections 14 to 30 {inclusive) of the Law
of Limitation Act, 1971. The question thar arises is whether these
must be specifically pleaded. There is no East African case on this
point. However, Indian Courts have held that a plaint should not be
rejected merely because the exemption is not claimed specifically,
All that the rule requires is that the plaint shall show the ground of
exemption. In other words, if facts in the plaint disclose grounds for
exemption from the law of limitation, that is sufficient compliance
with the requirements of the rule. In the case of Subramonian v
Kalyanarama (AIR) (45) 1958 Kerala 243, the plaintift: did not
specifically plead exemption from the law of limitation on the
ground of acknowledgment in a suit on a promissory note. The
court there held that in a suit on a promissory note, the omission in
the plaint to formally rely on the acknowledgement as a ground for
exception for saving limitation is not faral where relevant facts have
been mentioned,

What, then, is the consequence of failure by the plaintff to
plead facts as to exemption from the law of limitation? In such a
case, either the plaint will be rejected or the plaintiff may be allowed
to amend the plaint so as to plead the ground for the ex?emptinn - if
there be such exemption,

Documents Relied on in Plaint

Should the plaintiff be suing on a document in his possession, he
must produce such document or copy of it in Court at the time of
presentation of the plaint. Such a document is usually referred to

Tia 5 i N His
?02511;; tﬁ;: i‘::;t::;::‘iiu;fes{:;:}rje; rj;]:::izr;ig;}t;[;;:’j jl::f:;fufe The object ofthes.le rules, ut"c?urﬁe, is to prevent false documents
note or a copy thereof must be annexed to the p!air;t I Ly lrul.ng used after the suit has been filed. Unscrupulous or uvcr-;eulm_ts
. ! plaintiffs may make false documents to back up the contents in their

Ifhe relies on any other documents (whether in his possession plaints already filed in court. In commentaries on rule 14 and rule

Or power or i i T T : ; ey ;
il not) as evidence in support of his claim, he must prepare 18 of Order 7 of the Indian Code of Civil Procedure, which are
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identical with rule 14 and rule 18 of Order 7 of the Tanzania Ci‘ i

Procedure Code, it is stated in Mullah Cade of Civil Pracedure
762:

The abject of rule 14

Edition). (But the Court may even in such a o
in evidence if it is produced at a very late stage of the proceedings,)

That passage was quoted with approval by the Uganda High Court

in the case of Maganlal Manji Dattani v Ahmad [1959] 1 EA 218.In
that case, the plaintiff sued for damages on the ground that distress
had been wrongfully levied against his property for non-paynient of

rent for property held under 2 lease. The lease was not pleaded in
the plaint nor produced to the court when the plaint was presented,
When he sought it to be admitted, the trial magistrate refused
to allow the plaintiffs counsel to put to the respondent in cross-
examination the written tenancy agreement signed by both the
parties in 1947, On appeal, the High Court held that leave should
have been granted because it was obviously a genuine document
admissible under rule 18(2), and that in any case it could have been
put to the defendant in cross—examination because a defendant was

as much a defence witness as any other witness who is called to
support his case,

Return of a Plaint

The court may, at any stage of a suit, return a plaint to be filed or
presented to the court in which the suit should have been filed. If
the court should so return a plaint, the Judge or magistrate returning
such plaint must endorse on the plaine the date of its presentation,
the date it was returned, the name of the party who presented it, and
a brief statement of the reasons for retortiing it (Order 7, rule Lo,
Civil Procedure Code), One case in which a plaint may be returned
15 where the suit is not triable by such court bur anather court, It
may also be proper to return a plaint where the suit, although triable

B.D. Chipet |
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and rule 18 is to provide against false documenty
being set up after the institution of a suit. In those cases, therefore,
where there is no doubt of the existence of a document at the date
of the suit, the Coure should, as a general rule, admit the document
i evidence though it was not produced with the plaint or entered in
the list of documents annexed to the plaint as required by rule 14 (13%

ase refuse to receive it
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i the lowest
Sourt, should have been filed in the court :?rf g
o \petent to try it within the provisions of section

o edure Code.

- ineiff rere to present

listance, suppose that a plaintiff in Tanza::ua were hi,e e

Bl (o filing in a District Court mn a suit, say, l;:;rh i
3 -h a case, it would be

| ines amended. [n such a case,

§ ol business names ; Se v
W agistrate to return the plaint to i:m.ﬁluzli . 1:]“: s
e court in which it can properly be tried, that is, i

B\ s ame TIStr
it Because under section 6 of the Business MNames R.e?b i

e | i usiness
jance, Chapter 213, the amendment of the mgistﬂriaC ;

e il i ince of the High Court,

i e of the Hig
atre ¢ within the provine
ps s a matter purely l G
i . e High Courl
Similarly, if a plaint were to be prr_e.v.nted f? t ! El?;hy e
Tany \nia in an action relating to ltnl':mva'reHP p( i

i [ ; 1gh Co

ssmary law, such plaint may be returned by the Higl

o I 1 ¥ I :I' Lol etent e 1t |-ﬂ|. 1T lS-L'I 1l hlﬁL’l:ﬂS’L
I L ]. etk COUIT O 1.-"1111:" [err J1 1CEIOr
Ll [

Wi b proceeding must, under the provisions nt"tqhe Mft;:::..:::ﬁ:
Act (Sixth Schedule) and section I(f!!] of the Qunpnmd i
hii absence of leave by the High Court, be msml..l T i
b than in a Primary Court (see Joseph Constantine 1

it i

Wilaskei (1968) HCD, n 381).

Itejection of Plaint

; 2 of
If 4 plaint (1) does not disclose a cause of aCtT:I:l, u:rrg{lﬁ'ctldli ;E:EL :
Jaimed is undervalued, and the ]:rl.aumil{ o ;mf%, : .dlb Al
I -orrect the valuation within a time to be fixed by the | o
Silcsail o (3) if the suit appears from the statement in the
Illlﬂ:q11ttnt:h;:‘l?'1:r1+:d by any law, the plaint must be rejected (Order 7,
prlai : y
rule 11, Civil Procedure Code). 5
L leHu:-.:ewr, where a plaint does not di.l'.c_lose a c:u.set ::; E;_Hho.-::.rfé
where the suit appears from the ﬁ‘tﬂIEIl'IL‘III_.' in ﬂwl.F~ atpfﬁs i
by any law and the court is satisfied tklmt if the p fn.n i _1. i
s }* d the plaint, the plaine will disclose a cause of action,
o "“T“.“ ]ta i 'Ee thr; suit will cease to appear to be b.arn_-d l:.u}r ;u:;.f
e me =" 1}t m;}; allow the plaintiff to amend the claim subjer_:t tu
1?:;:&;:"?1;;]“5 as to costs or otherwise as the court may deem fit to
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impose (Order 7, rule 11 as amended by the Civil Procedure Code
(Amendment of the First Schedule) Rules, G.N. 228 of 1971).

Where it does not Disclose a Cause of Action

As we have seen earlier, “a cause of action” is a bundle of essential
facts which it is necessary for the plaintift to prove before he can
succeed in the suit. If not pleaded, the plaint is said to disclose no
cause of action. For instance, if, in a suit for damages arising out of
@ motor accident, negligence on the part of the defendant is not
pleaded in the plaint, such will be said to disclose no cause of action
and so may be rejected.

What, then, is 1o be looked at in deciding the question whether
a particular plaint does or does not disclose a cause of action? In
order to determine that question, a Judge or magistrate will look at
the plaint as it is and assume the facts alleged to be true and that they
were done or omitted to be done, as the case may be, by the other
party, or admitted by the other party. The plaint, of course, includes
all the annextures properly annexed to the plaint, for, as a general
rule, a reference in a document to an annexture has the effect of
incorporating the contents of the annexture in the document (see’
Castelino v Rodrigues [1972]) 1 EA 223, 225); or, in the words of
Windham, J.A., in the case of Jeraj Shariff and Co. v Chotai Fancy Store
[1960] 1 EA 374 at page 375:

The question whether a plaint discloses 4 cause of action must be
determined upon a perusal of the pline alone, together with anything
attached so as to form pare of it, and upon the assumption that any
express or implied allegations of fact in it are true,

[n the case of Akber Meral Alibhai v M/ 8§ Union Magazine (1972), Court
of Appeal Tanzania Civil Appeal No. 3 of 1979 - a5 yet unreported)
the appellant alleged in his plaint that he was at all material titnes
a partner of the respondent firm and as such entitled to benefits
and income accruing from the respondent firm’s operation and that
nominal payments were made to him by the respondent, although
the respondent had failed to furnish a profit and income account
despite demand. The appellant also alleged that a member of the
respondent firm had purported to exclude the appellant as a partner

L hipreta ‘ . ; 1)
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Wi respondent firm and so prayed, inter alia, for a declaration that
was still a partner of the respondent firm.

I e defence raised a preliminary point, under 'L'err;?.rulnl 11 of
(il Procedure Code, that the suit was not maintainable in law
denied that the appellant had at any time been a partner of the
apondent firm or entitled to any profit from it or to any ﬂ{f{'.ﬂ:.lj"l('.
Wl 10 a counter-claim alleged that the sum of money of 1 Eﬂhs
SO0, A0 remitted by it to the appellant was in respect of ;'I.d‘r'ﬂ!]-i.tﬁﬁ
Wide to the appellant at his request and instance and prayed ﬂfﬂ{ an
wider for repayment of that sum. The learned Judge proceedec L;}
deal with the preliminary objection and hq:tqrd addresses uf’_hutl
" pounsel and reserved his ruling. He then delivered what ]1:; called
Yudgment.” In that “judgment” the Ien]'m:d Judge went into .‘u::
.m.ui{-ﬂis of the contents of the plaint and its annextures, :ht‘ ::Jv:i-::lrnc‘:l
and the reply and came to the conclusion r]mtlun the 1:5!::11;]1..5 1
[10ts” the appellant had not proved that at all times he ]mdl cen ::
purtner of the respondent and payments to the appel]mr‘ were 11:1
towards the appellant’s profits in the firm, He then concluded ¢ .at
the Court could not force the respondent to t:‘!.kt the np]aL'l‘lr;mt as a
partner and “dismissed” the suit as not “maintainable at law.

On appeal, after observing that the learned Judge ought to h.?xin
“reqected” the plaint, and not “dismissed” the suit, Mustafa, JA. said:

I think that a trial Judge in dealing with such an '.1pplliv::1tim1 {und.cr
Order 7, rule 2) should only look at the plaint and if necessary its
annextures to see if there is a cause of action. The appellant has al:e;];c.d
in the plaint that he was a partner of the tcsgumieut firm an ,t hl;
he has received payment as such partner from it. For the purposes c!:n
Oirder 7, ¢ 2, these allegations are to be taken as true, see f‘vr.;r r.*:s:m:ﬁ:,
Jeraj Shariff and Co, v Chotai Fancy Store [1960] 1 EA 374 at 375
‘However, the trial Judge instead went on to analyse the E'Llli_‘[e,':l_tlﬂt.ldﬁ
and counter-allegations in the plaing, the annextures and ic dﬂrfnf].h
made inferences and deductions and came to thc' conclusian t]1:15.t1 1::1
appellant was not a partner of the respondent nr?n nor had ?w -ETHT :
money from it 3 his share of the profits,and 1 think tl.mt thL ttia jw;u.gr.
erred in doing so. He had only to look at the allegations in F]u: P ME._IL
and if they disclosed 2 cause or action, then hf could not reject it He
cannot look at the defence or decide issues of fact.
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His Lordship went on to emphasize:

The Judge took into account extraneous and irrelevant matters and

decided issues of fact in coming to the conclusion that

the plaint w
not maintainable at law, He should only have looked

under the provisions of Order 7, rule 2 of the Civil Procedure [ules,

The Court accordingly allowed the appeal holding that the plaint
did disclose “a cause of action, and so ordered that the matter be
remitted to the High Court for trial on its merits.

The court need not, therefore, look at the defence that may be
or has been raised, All it has to do is to look at the plaint and assume

that those facts are true and that they have been admitted by the
other party.

When the judge or magistrate has looked at the plaint in that
light and forms the opinion that on the face of it the plaint does not
disclose a cause of action, he will then proceed to consider whether
or not it should be rejected, His next step, then, will be to consider
whether, if the plaintiff is allowed to amend the plaing, such plaint
will disclose a cause of action. Should he be satisfied that such is the '
case, then he may allow the plaintiff to amend the plaint so0 as to
disclose a cause of action instead of rejecting it.

In other words, a plaint must not be rejected merely because,
on the face of it, it does not disclose a cause of action unless it is
plain that no amount of amendment would make it disclose a cause
of action. As was stated in the case of Arbon v Anderson and others
[1942] 1 All ER. 264, at page 266, in interpreting the English RSC
25, rule 4, which is equivalent to Order 7, rule 11 of the Tanzania
Civil Pracedure Code:

It is well-settled that it is only in plain and obvious cases that recourse
should be had to the summary process of dismissing an action under
R.5C Order 25, rule 4, and that an action will not be dismissed under it
unless the case is beyond doubt. The fact that the case i weak and not
likely to succeed is no ground for dismissal of the actien under RSO
Order 25. A pleading will not be struck out under either order unless
it is not only demurrable bt something worse than demurrable, Lt
such that no legitimate amendment can save it from being demurrable,

at the plaint
filed and should not have decided marters in controversy berween the

parties in arriving at his finding as to whether or not to reject a plaing

(tif ] ]
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W I einbarrassing (see also Byombalineas case - Swipra; and Tanzania
i Committee v A, Simbaulanga [1997] TLR. 184,

Wierelore, the duty of every judge or nmgisll:mte to examine *::
i and its annextures carefully and to ascertain v.;h.::'.1:h|=:rr ]:n 1Im
p'lmm discloses a canse of action, -.‘md t.-:u determine w {::t;::
:' Hies not disclose any cause of action, it can be amendec
We o cause of action.
I the case of S M. Hirji v Sadrudin (1974) LRT n. 13, the appellant,
b was o court broker, alleged in his plaint that conseguent ur;:zz
pespondent’s advocate’s written instructimls, he towed an :lttl::c]ice
ot vehicle from the judgement debtors h(m_se to Tuk}uyu oﬁm
. fon and incurred expenses in doing so. By virtue {: £ ;esgrc;:;ir.l ,
¢ appellant claimed against the respmmllent “:IiT?, F:E mmrihes
Wharpes due to him as court broker according to t 131;§.¢?{I .I}TShS
i the Attachment and Sale (Broker and Fees) Rules, Jt:} e
126 of which TShs 200 was the agreed and/or reasonable ¢ ﬂrg;
for towing the said motor vehicle and TShs 26 bﬂ.mg.hc'lﬂimgilf:;d
{s him to one Francis for damage to his property w ich oc
while the motor vehicle was being towed to the police station.

When the case came up for hearing, one of two Iprcl::}{lmry
bjections was that the plaint disclosed no cause of :;ft;f:g} L[:auliiz
rule 11(2) of the Attachment and Sale (Bmkers.mbl e .]dcr e
provides that “the fees, charges and allowances paya ]e ur .
rule shall be collected by the court and ... paid to the ;xuuidi
officer” " The second submission was based on a Rule whic ,pfmrtin
that after making an attachment of movable pmpt.‘rt'_-,-'_t.]]::}E:ILch; thi
officer shall immediately fﬂmard”t:::r ﬂ:.‘ :0::11‘: ;;I;: ;t E:f;l;:cd -

chine arrant an inventory  in the [o !
:i'i‘:;;h:;:';,‘:howiug the items attached ﬂIl'.Tl the reqmrc;mem :lr;'::‘n?:
precondition to the appellant’s cause of action auld a;ll: 1e app
had not complied with ir, the suit was not maintamable.

The learned magistrate upheld both submissions andhr?l;f_t;v:{l
i a
i igh Court, the High Court he
the suit. On appeal to the Hig , it
since the estimated value of the property attzil:hed was t]he :ami !
; : o r
' - sct to argue that since the dec
fees or charges, it was not corre i ’
amount was far less than that of the motor vehicle, there was n
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reason to comply with rule 5. The Court (Onyiuke, ].), however,
quoted rule 11 of Order 7 and said, at page 49

I can however see no unsurmountable difficulty in the appellant
placing an estimated value on the motor vehicle. I should think that
this is a case where the magistrate can exercise his discretion to allow
the plaintift to amend his plaint so that it can disclose a cause of action
in view of my earlier decision that the appellant can recover his fees
and charges by suit.

In the case of Auto Garage and others v Motokow (No. 3) [197 1] 1 EA
514, the facts were that in an action on bills of exchange the judge
ruled that the plaint disclosed no cause of action and the respondent
thereupon applied to amend the plaint to claim in the alternative
for the goods sold and delivered to the first appellant in respect of
which the bills of exchange were given, The appellants opposed the
application on the grounds that the court had no power to amend
a plaint which disclosed no cause of action and that if there was
a power to amend, it should not be exercised so as to introduce a
new cause of action after the expiry of the period of limitation. The
judge allowed the application holding that the court had power to

allow amendment of a plaint disclosing no cause of action and that |

no new cause of action was introduced. On appeal to the Court of
Appeal for East Africa, Spry, V=P, said, at page 519;

I would summarize the position as | see it by saying that if a plaint
shows that the plaintiff enjoyed a right, that the right has been violated
and that the defendant is liable, then in my opinion, a cause of action

has been disclosed and any omission or defect may be put right by
amendment,

What the court there was saying, in effect, was that if facts do not
go to the root of the matter, a plaint is not bad for want of cause
of action. This appears ta be the principle enunciated in the case of
The United Africa Co. v Manji's Led. (1970) HCD n. 231, in which
it was held that ene does not have to plead facts to show where a
cause of action arose in order to show that one does have a cause
of action because, on general principles, the place where a cause of
action arose cannot be said to be an essential ingredient of an action,
and so an omission to plead it is not one of the reasons for rejection
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of a plaint, although it may be a reason for returning a plaint for
amendment under Order 7, rule 11 of the Civil Procedure Code.

It has also been held that the provisions of Order 7, rule 11 were
never intended to apply to any pleading which raises a question
ol general importance, or serious question of law (see Katikiro of
Bugasda v The Attorney-General of Uganda [1958] 1 EA 765,767). The
rationale of these provisions and authorities is that Order 7, rule 11
15 mtended to ensure that a plaintiff is not denied his remedy merely
on grounds of technicality, for the rules of procedure “are intended
to serve a5 the handmaidens of justice, not to defeat it Indeed, in
the Muotokor (No. 3) case, the court said that where amendment is
permissible in the interests of justice, the power to allow amendment
will be exercised liberally.

This, however, is no justification for not drawing a plaint in
accordance with the rules. A party is duty bound to set out in his
plaine all the essential facts with sufficient particulars so as to disclose
4 cause of action. Where leave to amend is granted, it should be
Lorne in mind that such leave will most likely increase cost against
the plaintiff because the proviso to rule 11 of Order 7 expressly
states that “the court may allow the plaintff to amend the claim
subject to such conditions as to costs or otherwise as the court may
deem fit to impose.”

There is another reason for being careful in drawing a plaint.
Although a court will more often than not allow a plaintiff to amend
his plaine if it is satistied that by such amendment the plaint will
disclose a cause of action, strictly speaking, a court is not bound to
allow such amendment. This is clear from the use of the word “may™
in the proviso, That word suggests that the court has a discretion
to allow an amendment or not to do so. But, of course, as this 1s a
judicial discretion, courts have to exercise it judicially,

Where the Suit appears from the Statement in the Plaint
to be Barred by any Law

As we have seen above in the proviso to rule 1 of Order 7, where the
suit appears from the face of the plaint to be barred by any law, and
the court is satisfied that if the plaintiff 1s permitted to amend the
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plaint the suit will cease to appear to be barred by any law, the court
may allow the plaintiff to amend the plaint so that it ceases to appear
to be so barred, subject to such conditions as to costs or otherwise
as the court may think fit to impose.

The principles that a court should follow with regard to this
part of th? proviso are the same as those regarding amendment of a
plaint which does not disclase a cause of action.

Where Relief Claimed is Undervalued

There are plaintift who, in order to bring a suit within the
Jurisdiction of the court, will undervalue the relief claimed, If such
fact be plain on the face of the plaint, a court must reject the plaint
or allow the plaintiff to amend it so that the relief claimed is as

carrect as it can possibly be assessed in the circumstances and nature
of the suit.

CuAPTER EIGHT

ISSUE AND SERVICE OF SUMMONS ON
DEFENDANTS

When a plaint has been properly drawn in accordance with the
provisions of Orders 6 and 7 of the Civil Procedure Code we
have discussed in the preceding two chapters, it will be filed in the
court which has jurisdiction to try the suit, and the plaintff will be
required to pay the necessary court fees as prescribed by the Court
Fees Roules, 1964 (see G.N, 308 of 1964), as amended from time to

time.

Summons

When a suit has been thus duly filed, the next step is the issuance of
4 summons to the defendant. This is done at the time when the suit
is assigned to a specific judge or magistrate as provided in Order 4,
rule 3 of the Civil Procedure Code.

There are two types of summons in this regard. The first is called
a suntmons to appear. This is a summons which informs the defendant
that the plaintiff has filed a suit against him and calls upon the
defendant to appear and answer the claim on a date to be specified
in the summons. Such summons will further direct the defendant
to produce on that day all documents in his possession or power
upon which he intends to rely and all the witnesses upon whose
evidence he intends to rely to support his case (Order 5, rule 4
Civil Procedure Code.). The second type is known as a summons
to file a defence. This type of summons 15 issued where the suit is
instituted in a court other than the High Court, and where the
court so decides, A summons to file a defence informs the defendant
that a suit has been filed in court against him and requires him to file
what is known as a written statement if defence (Order 5, rule 1, Civil
Procedure Code).

It sametimes happens that a defendant appears before the court
at the time the plaint is presented. In such an event, and if the
defendant proves his identify to the satisfaction of the court, and
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admits the plainaft’s claim, no summons will be issued to him and
judgement will be entered against him to the extent of his clear
admission (Order 3, rule 1, Civil Procedure Code).

Contents of a Summons

A sutnimons to a defendant must contain the following: (1) the name
of the court in which the suit is filed; (2) the names of the parties to
the suit; (3) the full address of the defendant on whom the summons
15 to be served; (4) where it is a summons to appear, the date and time
when the defendant must file his Written Statement of Defence; (5)
the date on which the summons is issued: (6) the signature of the
Judge, magistrate or other authorized officer of the court; and (7)
the court seal (Order 5, rule 2. Civil Procedure Code).

The requirement that a summons must be duly signed by the
Jjudge or magistrate or ather officer appointed by the Chief Justice
in that behalf, and that it must be sealed with the seal of the court
would appear to be fundamental and not merely one of form. In
the case of Kaur and others v City Auction Mart Led [1967] 1 EA 108,
the facts, in so far as they are material, were that a notice of motion
issued under Order 5, rule 1(3) of the Uganda Civil Procedure Code
(which is in pari materia with Order 5, rule 2 of the Tanzania Civil
Procedure Code), the summons which was served on the defendant
was not duly signed by a judge and merely contained “a squiggle™
and a minute to the Judge by the Acting Chief Registrar for “perusal
directions.” Dealing with the validity of that notice of motion Jones,
L. said at page 110:

This summons was not signed by a Judge and apart from an
endorsement on a minute sheet on a chamber summons ... whatever
it may mean, there is no certificate of urgency under the vacation rules
or any intelligible direction to the Acting Deputy Chief Riegistrar, [f
it can be construed as a direction within the meaning of Order 5, rule
! to issue a swmmons, | cannot say that the provisions of Order 5, rule
1{3) have been complied with, The “summons” has not been signed
or sealed. There is some mark or hieroglyplic on the summons, which
could have been done by anyone. A signature means signacure and not
initials. This is an official document purporting to be issued from the
High Court initiating proceedings and nor 3 departmental minure,
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The squiggle on the summons is not sufficient and in no way complies
with the provisions of Order 5, rule 1(3). The law I:L‘,:s ﬂnwn that a
document, such as a summons, should bear the seal of E]mf cuurr._ﬂ'!r
obvious reasons, such as to show that the fees have been paid, that it is
issued under proper authority and out of the proper office,

His Lordship concluded, at page 111:

In my view these proceedings have failed to comply with a fundamental
statutery requirement, and are therefore a nullivy.

In subordinate courts, magistrates sign all summonses in suits
originating in their courts. In the High ['Iu:_:nurt a Reegistrar, Deputy
Reegistrar or District Registrar usually signs Eh:: summonses, It
is therefore the duty of all the authorized officers to see that a
summons has been duly signed and not merely initialed _and.thlat the
same has been duly sealed with the seal of the court before it is sent
for service Upon a party.

When the summons has been duly signed and sealed, it will be
sent out for service upon the defendant. [t is important to_l’eu'h:nﬂ_wr
that such a summons must be accompanied by a copy of the plaint.
The reason for this, of course, is so as to enable the clefcndnut_m
know the nature and subject matter of the claim and thus afford h.]m
an opportunity of preparing his defence (if he has any) to the claim.

In addition, copies of other documents as may be ]m:su:ri‘r?cd
by the Chief Justice for the information of the t‘lclmdamlwgarmug
the future conduct of the suit must also be attached, Chief :mealug
these is what is called an “Initial Notice” (see Order 5, rule 3, Civil
Procedure Code as amended by Government Motice No, 422 of
1994}, This is discussed later in this book.

Service of a Summons Upon Defendant in the Normal
Way

When the summons to a defendant has been duly issued and a copy
of the plaint has beer, attached thereto, the court, in the case th“fu
the defendant resides within the jurisdiction of the court in \.vh_u.h
the suit is instituted or has an agent resident within that jurisdiction
empowered to accept service, will deliver or send the summons
to a proper officer (usually referred 1025 & process server) or his
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subordinate to be served on the defendant or his agent (Order 5,
rule ¥, Civil Procedure Code).

The proper officer must effect service of the summons by
delivering or tendering the same to the defendant or his agent. As
far as is practicable, the service must be made on the defendant
personally or, if he has an agene, on the agent.

Service of the summons, which has been duly sealed and signed
by an authorized officer, must be made within twenty-one days after
it has been received by the process server (Order 5, rule 10, Civil
Procedure Code as amended by Government Notice No. 422 of
1994),

A copy of the summons must be delivered to the defendant
together with the copy of the plaint and other documents after the
defendant or agenc has been made to sign in an appropriate place on
the summons as evidence that he has been duly served. The process
server will then return the original copy of the summons to the
court (Order 5, rule 16, Civil Procedure Code), and will swear to
an affidavit stating how or when he duly effected the service on the
defendant or his agent, Such athdavit constitutes sufficient evidence
of service (Order 5, rule 18, Civil Procedure Code).

The rule that the summons must be delivered to the defendant
personally or his agent and that a copy thereof must be delivered or
tendered to the defendant so served, would appear to be mandatory,
In the case of Enikana Kavuma v 8T Mehta [1960] 1 EA 305, the
affidavit of a process server who went to serve a summons on the
defendant at his shop stated that he did not find the defendant there,
thereat he was told that the defendant was in India, and so served
the summons on the defendant’s wife, The plaintiff obrained an ex-
parte judgment and decree in defaule, The defendant then applied to
have the same set aside contending that the service of the summons
was bad on the grounds, inter alia, that no duplicate of the summeons
was tendered or delivered to the defendant’s wife. The Uganda High
Court held that in those circumstances, service was bad, and so set
aside the ex-parte judgement and decree.

Ihe requirement that a defendant must ordinarily sign the
summons o acknowledge acceptance of service would similarly
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appear to be mandatory, In the case of Mehta and Co. Ltd. v The
Haron Terheyen (2) TLR (R) 300, the court dealt with the provisions
ol Order 5, rule 16 of the Indian Code of Civil Procedure (which is
i part amateria with Order 5, rule 16 of the Tanzania Civil Procedure
(lode) and said, at pages 306-307:

Order 5, rule 16 provides that the serving officer “shall require the
signature of the person to whom the copy is so delivered or tendered
to an acknowledgement of service endorsed on the original ... As |
read rule 16 it is mandatory and non compliance with it means that
service has not been duly made.

I, however, the defendant, his agent or such other person authorized
to accept service refuses to sign the acknowledgement, the service
otficer must leave a copy thereof with him and return the original
to the court together with an affidavit stating that the person upon
whom he served the summons refused to sign the acknowledgement,
that he left a copy of the summons with such person and the name
and address of the person (if any) by whom the person on whom the
summons was served was identified (see proviso to Order 5, rule 16
Civil Procedure Code). In such an event, the service will be taken
ta be effective, and the defendant cannot challenge it on the ground
that he did not sign it in acknowledgement.

Should there be more defendants than one, each of them must
be served with a summeons (Orvder 5, rule 1, Civil Procedure Code),
Where the suit relates to any business or work against a person who
does not reside within the local limits of the jurisdiction of the court
from which the summons is issued, service on any manager or agent,
who, at the time of service, personally carries on such business or
works for such person within such limits, will be deemed to be good
service. Under this rule, the master of a ship is deemed to be the
agent of the owner or charterer (Order 5, rule 13(1) and (2), Civil
Procedure Code).

[n the case of M. B, Automobiles ¢ Kampala Bus Service [1966] 1 EA
480, it was held that disclosure of the name and address of the person
who identified and witnessed delivery or tender of the summons
to the defendant is a statutory duty, and the failure to comply with
it renders the service defective. It is important to note that where
a simmons to appear is to be issued, the date for the defendant’s



B.13. Chipeta
Civil Procedure in Tanzania: A Stdent s Marniral

appearance must not be fixed irrespecrive of the convenience of the
court and of the defendant. In fixing the day for the appearance of
the defendant, the court must pay due regard to the current business
of the court and the place of residence of the defendant and the
time necessary for service of the summons. In other words, the court
must ensure thae the defendant is allowed sufficient time to enable
him to appear and answer on such appointed day (Order 5, rule 6,
Civil Procedure Code).

[t is for that reason that rule 8 of Order 5 of the Civil Procedure
Code provides that no party must be ordered to appear in person
unless he resides within the local limits of the courts ordinary
jurisdiction, or where he resides outside such limits but at a place less
than fifty miles or, where there is rmilway or steamer communication
or other established public conveyance for five-sixth of the distance
berween the place where he resides and the place where the court is
situate, less than two hundred miles distance from the court house,
In any other case, a summons to file defence be issued, and normally
a defendane is given 21 days from the date of service to file his
defence. But this period may be extended on application to the
court,

Where the court sees reason to require the personal appearance :
of the defendant, the summons will order him to appear in person
in court on the day specified in the summons, 5o too where the
court sees reason to require the defendant’s personal appearance,
the court may issue a separate summons to thae effect (Order 5, rule
7(13(23(3), Civil Procedure Code). In all other cases, where the court
requires the personal appearance of the defendant, a defendant may
appear either (2) in person; or (B) by an advocate duly instructed
and able to answer all material questions relating to the suit or (¢
by an advocate accompanied by some person able to answer all such
questions.

Service other than on the Defendant Personally

If, in a suit to obtain relief respecting, or compensation for wrong
to, immovable property, service cannot be made on the defendant
in person, and the defendant has no agent empowered to accept the
service, the summons may be served on any agent of the defendant
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whe is in charge of the property (Order 5, rule 14, Civil Procedure
{ode). If, in any suit, the defendant cannot be found and has no
apent who is empowered to accept service of the summons on his
biehalf, the sumnmons may be served on any adult male member of
the family of the defendant who is residing with him, but an adult
imale member here does not include a servant (see Emkana v 5.1
Mehta - {supra).

['here are cases when the defendant cannot be found, and has
Ho agent t.‘]'_l'l,P(‘rV.-'l;_‘H:d to accept service, nor any other PETson on
whom service can be made, In such a case, after the process server is
satisfied after all due and reasonable diligence that such is the case,
sich process server must atfix a copy of the summons on the outer
doar or some conspicuous part of the house in which the defendant
ordinarily resides or carries on business or personally works for gain.
IHaving done so, the process server must, within fourteen days of
allixing such copy, return the original to the court which issued
the summons with a report endorsed thereon and annexed thereto
stating that he has so affixed the copy, the circumstances under
which he did so, and the name and address of the person (if any)
by whom the house was identified and in whose presence the copy
was affixed (Order 5, rule 17, Civil Procedure Code.), This should
normally be done by way of an affidavit.

It is important to note that service under these provisions
can only be justified and deemed to be good where the process
werver has in fact used all due and reasonable diligence to find the
Jefendant or his agent or any other person who can accept service.
P'erfunctory inquiries cannot justify a process server stating that “the
detendant cannot be found.” The case of Eliakanal Cimtichilo v Ayub
Machiwa [1966] 1'EA 229, is a good example. In that case, the facts
were that the court process server accompanied by an agent of the
plaintiff visited a house in which the defendant ordinarily resided
to serve a summons on the outer door of the house and swore
1 brief affidavit of service to that effect. Subsequently, judgement
was entered ex-parte in default of appearance and after formal proof
the defendant applied to set aside the judgement. It was there held
that the service was wholly ineffective. Setting aside the ex-parte
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Judgement, the court quoted with approval a passage in Mulla’s Code
of Civil Procedure (12* Edition) at page 566 which states;

T justify such service, it must be shown that proper efforts were macde
to find the defendant, .., that the serving officer went to the place
or places and at the times where and when it was ressonable to expect
to find him. Thus, if a serving officer goes to a defendanc’ house, bur
does not find him there, and the defendant’s adult son, who is in the
house, refuses to accept service on behalf of the father, these facts
by themselves do not justify the officer in resorting to the mode of
service prescribed by this rule; he must, before effecting such service,
inquire of the son as to where the defendant is and otherwise exercise
due and reasonable diligence in finding the defendant,

Having quoted that passage, the Court, Morris, ., said, at page 232;

The position under Order 5, rule 14 {of the Civil Procedure Revised
Rules) in regard to finding the defendant is simnilar, and as 1 have
already stated, I must hold that the serviee upan . the defendant in
the present case was wholly ineffective. I should perhaps add thac the
affidavit of service is defective for the further reason that it does not
aver that the fixing of the copy of the summons to the premises was
carried out in the presence of the person by whom the premises were
pointed to the serving officer, nor does it state the address of that
person, Furtherinore, although the rules do not perhaps expressly so
provide the affidavit clearly should state the town and street or other
particulars of the situation of the premises te which the summaons
was affixed. In the present case the affidavit does not even say that the
premises in question are within the jurisdiction of this court.

In the case of Emkana Kavuma v Mehta (supra), which was quoted
i Omuchilo’s case, the court held that same view: In that case, as we
have seen, the process server said in his affidavit of service: “there [
did not find the defendant: | was told that the defendant is in India "
On those facts, Sir Audley Mackissack, C.J., said, at page 306

This seems to me a most madequate ground for saving that the
defendant could net be found. The affidavit does not reveal whether
or not any inquiry was made about the defendant’s address in India, or
whether it was expected that the defendant would return to Uganda
from India, and if so, when. The attempt to find the defendant appears
to me to have been nmost perfunctory, | cannot regard absence from
Uganda, without any information about the Country to which he
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has gone, or whether or not he can be found there, and withour any
information as to the expected length of his absence, or as to when he
had left Uganda, as being sufficient grounds for saying that a defendant
“cannot be found.'(See also Wawen v Kiromo [1969] 1 EA 172, 174,
Molamed Nussoro o Ally Mohanred [1991] TLIR 133, Kuhua Daudi v
Rebecea Stephen [1985] TLR 116, and Ramadhani Amiri v Yusafie Rajabu
[1995] TLR 26),

To ensure that a process server has in fact conducted diligent and
reasonable inquiry as to the whereabouts of a defendant and that
such inguiry did not yield results before he proceeded to serve
the summons in the manner indicated in rule 17, the rules further
provide that in cases in which a summons is returned as served under
rule 17, of Order 3, the court must, if the return under that rule has
not been verified by an affidavit of the process server, and may, if it
has been so verified, examine the process server on oath, or cause
him to be so examined by another court, touching upon the manner
and circumstances in which he conducted his inquiry and effected
service, and may make such further inquiry in the matter as it thinks
fit. After such examination and inquiry, the court must declare that
the summons has been duly served or order such service as it thinks
hie (Order 5, rule 19, Civil Procedure Code).

Where the court is satisfied that there is reason to believe that
the defendant is keeping out of the way for the purpose of avoiding
service, or that for any other reason, summeons cannot be served on
him by the ordinary way, the court will order that the summons
be served by affixing a copy of it in some conspicuous place in the
rourt-house (usually on the notice board of the court-house), and
so on some conspicuous part of the house (if any) in which the
defendant is known to have last resided or carried on business or
personally worked for gain, or in such other manner as the court
thinks fit. This is called substituted service, and is as effectual as if it
had been made on the defendant personally. In such a case, the court
must fix such time for the appearance of the defendant as the case
nay require (Order 5, rule 20, Civil Procedure Code). The process
crver, of course, will swear an affidavie that he affixed the summons
i the place as directed by the court.
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resides requesting such court to effect service of the summons on Belicved to reside; or, by leave of the court, by the plaintiff himself
the defendant, Wi his agent (Order 5, rule 28, Civil Procedure Code).

On receipt of the summons, the court within whose local If, on the other hand, the defendant is believed to reside outside
jurisdiction the defendant resides will endorse it for service, and Tanzania and elsewhere than in Uganda, Kenya, Malawi or Zambia,
then give it to a process server to serve the same on the defendant. lie may be served (a) by post; (b} by the plaintiff himself or his agent;
When the summons has been duly served by such a court, the court ut () through the courts of the country in which the defendant is
will '“f“d the original summons to the issuing court with an affidavit believed to reside (Order 5, rule 29, Civil Procedure Code).
;II]I?;‘:::EGT; ]i:?;n;;{]]'; :]];1]E_};f;fl:';Lp;z;lﬁt;f:[;‘iiﬁt section 24 Where the court of the Resident Magistrate or District Court

itz lias ordered service of a summons to be effected through the court

Under the provisions of Order 5, rule 23 of the Civil Procedure ol any other country other than Kenya, Uganda, Malawi or Zambia,
Code, as amended, the court serving the summons must return it to it must remit to the Registrar of the High Court at Dar es Salaam,
the issuing court within fourteen days after concluding the serving and where the High Court has so ordered, the Registrar will issue
proceedings (Government Motice No. 422 of 1994), 4 summons, together with two copies thereof and two copies

Because normally the distance between the two courts may be ol translation of it in the language of the country in which the
considerable, a summons for service on a defendant who resides sinimons is to be served, if that language is other than English, and
outside the local jurisdiction of the issuing court should be summons the Registrar will thereupon send those documents together with a
for orders or a summons to file defence, and not a summons to ¢ ertificate as to the sum of money deposited or secured to cover the
appear and answer or a summons for disposal of suit. e wpenses of service, to the Principal Secretary of the Ministry for the

If the court which is requested to serve the summons on the e being responsible for legal affairs:
defendant cannot for any reason effect service, it will endorse on the a)  Where leave has been given for service to be effected in a country
summeaens the reasons for its failure to effect service and then return with which a convention has been made by the United Feepublic
it to the issuing court “unserved.” concerning the service of Civil Processes, for transmission to the
representative of the United Republic in the country or as the

A summons may be returned unserved by the court requested . :
convention ['[1:1}' Utht‘n‘-’i"it I’ﬁl'-'lde',ﬂ‘r

to do so for several reasons. Among these are: inadequacy of the
defendant’s address shown on the summons, absence of sighature % For transmission to the Government of the country in which
and seal of the issuing court, and lack of an endorsement on the leave has been given for service to be effected through the courts
summons by the issuing court to the effect that service fees have af that country (Order 5, rule 33(3), Civil Procedure Code),
been paid by the plaintif, ltut where the defendant is believed to reside in Kenya, Uganda,
Malawi or Zambia, the court which issues the summons may send
the original and copy of the summons for service direct to any court
If the defendant is not resident in Tanzania and is believed to reside having civil jurisdiction in the place where the defendant is believed
in Kenya, Uganda, Malawi, or Zambia and has no agent in Tanzania 1o reside (Order 5, rule 33(2), Civil Procedure Code).

to accept service, then service can be effected, where the plaintiff has Service through the courts of the country in which defendant is
furnished the postal address of the defendant, by post; in any other believed to reside may be deemed to have been duly effected if the
case, through the courts of the country in which the defendant is summons is returned by any such court with an endorsement that it
has been served (Order 5, rule 32, Civil Procedure Code).

Service of Summons Outside Tanzania



CHAPTER NINE

WRITTEN STATEMENT, SET-OFF AND
CouNTER-CLAIM

Having dealt with the service of summeons on a defendant, let us
now move on to the position of a defendant who has been duly
served with a summons,

If a defendant feels that the manner in which the service of the
summeons has been served on him renders such service ineflectual,
then, as we have seen earlier, he may move the court which issued
the summons to set aside the service (see Domebaum v Mikolaschek
[1964] 1 EA 645; and Omuchilo v Ayub Machiwa (supra).

Where the defendant has been duly and properly served and
there is nothing on which the service can be challenged, then, if it
is a summons to appear, the defendant may, and if so required by the
court, must, within seven days before the first hearing, present to the
court what is called a written statement of defence. If the summons
is a summons to file a defence and the defendant wishes to defend
the suit, he must within twenty one days from the date of service of
the summens upon him present to the court a written statement of
his defence.

But the Court may, within twenty one days of expiration of
the prescribed period, grant an extension of time for presenting the
written statement of defence on application by the defendant (see
Oirder 8, rule 1(2) proviso-as amended by Government Notice No.
422 of 1994),

If, on the other hand, a defendant on whom a summons to
appear or a summons for disposal of suit has been duly served admits
the claim as a whole, he may make such admission verbally when he
appears before the court in answer to the summons. [n such an event,
he need not file a written statement of defence. On his admission
of the whole claim the court will erdinarily enter judgment for the
plaintiff against him as prayed.
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WRITTEN STATEMENT OF DEFENCE

Definition

A written statement of defence as we have seen, means a written
statement by a defendant formally denving the facts on which
the plaintiff’s claim is based and the material facts on which the
defendant intends to rely in his defence to the suir.

Contents of a Written Statement of Defence

A properly drawn written statement of defence must contain the
following things:

1) The name of the court in which the suit has been filed;
2)  The names of the parties;

3 A statement in concise form of the material facts on which the
defendant relies for his defence bue not the evidence by which he
intends to prove those facts;

4) A prayer that the suit be dismissed, struck out ete., as the case may
be;and

5)  Verification.

Drawing a written statement of defence can be a tricky business.
Before preparing a written statement of defence, therefore, the
defendant must peruse the plaint and all annextures thereto very
carefully. He must be certain that he has clearly understood the
content and form of the plaint, the nature of the claim and the legal
basis of it. Having fully understood the plaint and all its aspects, the
detendant must then consider whether it is possible, and reasonable,
to attack the plaint on preliminary points, e.g. that the plaint discloses
on cause of action; that there has been misjoinder or non-joinder
of parties and/or causes of action; that the suit is bad for being
frivolous, vexatious and/or embarrassing; that it is barred by any law,
such as the law of limitation or res judicata, and so on.

In addition to such preliminary points he decides to raise, the
defendant should next consider the substantial grounds of his defence
- just in case the preliminary points should be resolved against him.
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li considering this he must be sure that all documents he will need
to answer the plaintift’s claim are available, and whether he should
proceed in the ordinary way or institute third party proceeding
under rules 14 to 22 (inclusive) of Order 1 of the Civil Procedure
L ode (ante),

Ienial must be Specific

It 15 an important rule that a defendant’s denial of any fact alleged in
the plaint must be specific. It is not sufficient for him in his written
statement of defence to deny generally the grounds alleged by the
plainutt. The denial must deal specifically with each allegation of
face the truth of which he does not admit, The only exception to
this 15 damages (Order 8, rule 3, Civil Procedure Code). A defendant
st take each fact thar is alleged against him separately and say that
he admits it, or denies it, or does not admit it.

It an allegation of fact in a plaint is to be denied specifically or
I necessary implication, or if it is not stated to be not admitted
i the written statement of defence, it will be taken to have been
admiteed excepr as against a person under disability (Order 8, rule 5,
vl Procedure Code),

In the case of Yusuf AliMebamed Osman v DT Dobie and Co, Led
|1963] 1 EA 288, the defendants generally denied their indebredness
tir the plainff. It was submitted by the appellant thar the written
statement of defence was defective under rule 3 of Order 8. Biron,
|., stated at page 290:

It cannot be disputed that the written statement of defence fails
to comply with the rule and is in fact defecrive. But s such defect
necessarily fatal? To my mind it is saved by rule 5 of the same Order.,..,

I 115 Lordship quoted rule 5 of the Order and continued:

Ta my mind, para 1 of the written statement of defence that: *The
defendant denies he is indebred to the plaindff company in the sum
of TShs 6,321.96 as alleged in paras 2 and 3 of the plaintiff or ar all™,
nat anly by implication but expressly denies the company’s claim as
laid in para 2 of the plaint which sets out the work done and materials
supplied, and as laid in para 3 of the plaint which avers, inter alia, that
the work was done at the plaintffs request. To my mind, although
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the pleading is defective, it traverses the

request, ac lowest, sufficiently to exclude the possibility of any such
admission being implied,

T.hﬂ{: provisions were also discussed in the case of EA Posts and
Teleconmunications Conp. v M/ S Terrazzo Paviors (1973) LRT n.58.1In
that case, the plaintiff took exception to paragraph 4 of the v;';it;ru
statement of defence which read as follows:

Save as herein bhefore expressly admitted the defendan: denies each and
every allegation of facts contained in the Plaint as if the same were sat
torth and specifically traversed,

Onyiuke, . stated, at pages 256 - 257:

A general or comprehensive traverse of the nature of paragraph (4) of
the Written Statement of Defence in this case in hallowed by usage
and appears in practically every written statement of defence, The
courts sometimes frown on it but it continues o appear all the same
The effect of this form of traverse is to put the plaintiff to strice pmu!:‘
_fI-flra'f.-mrr # Samson [1959) 1 All ER. 120). It shortens the pleading and
1t is not bad per se but where its effect is to make it difficult for the
plaintiff or the court to know what defence a defendant js puttin
forward then it may well be embarrassing and defective (sce an-.f
Meyasi v N.B.C, {(1977) LRT n.42) I

_]uth{.‘l':'l.i wisdom and fairness notwithstanding, EVEry material
allegation of fact which Boes to the root of the matter muse be

traversed specifically, although the traverse need not be sentence by
sentence,

New Facts must be Specially Pleaded

As we have already noted, a court will generally not grant relief
outside the pleadings. Similarly, a defence which has not been
pleaded cannot be argued. The defendant, therefore, must raise in .his
pleadings all matters which show that the suit is not maintainahle

or that the transaction is either void or voidable in point of lawl
and all such grounds of defence as, if not raised, would he likely t:;
take the opposite party by surprise, or would raise issues of fact not
arising out of the plaint, as, for mstance, fraud, limitation, release

payment, performance, or facts showing illegality (Order 8, rule 2:

averment in the appellants

I hipera
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Il Procedure Code). If such marters are not specially pleaded in
Wwiitten statement of defence, they cannot be subsequently raised
Wl arpued.

In the case of GP Jani Properties Limited(In Voluntary Liguidation)
W Dir s Salaam City Council [1966] 1 EA 281, the defence argued on
Ppeal that a certain planning scheme in the City of Dar es Salaam,
W which the plaintiff's suit for recovery of two sums of maoney was
il was wltra vires, This matter, however, had not been pleaded and
wve to amend the written statement of defence in order to include
Wl i plea had not been sought at the earliest possible moment. The
it quoted with approval Chitaly and Rao on the Indian Code Givil
Pocedure, (5% Edition) wherein it is stated:
It 1s the duty of a defendant to particularize in his defence all points,
vither of fact or of law, which he desires to take,

As with most rules regarding pleadings, this rule again is designed
W ensure that each party is entitled to know in advance what the
case o his opponent will be and thus limit the generality of the
legations in the pleadings so as to clearly define the issues to be
Wi

[t must be noted, however, that a defendant should not plead
tatters which are not alleged against him and which are not part
ol lis detence. In other words, he must not plead to irrelevant
fiatters. Besides, he must not plead to matters which are plain and
scknowledged or which it is not in his interest to prave or which
hecannot prove; nor is it advisable to deny the obvious for to do so
tay unnecessarily increase costs against such party.

I'vasive Denial

I hine with the rule chat a denial must be specific, where a defendant
denies an allegation of fact in the plaint, such dental must not be
Fvasiver it must answer the point of substance alleged in the plaint.
Sou it it is alleged that the defendant received a certain sum of money,
iwill noe be sufticient to deny that he received that particular
amount; he must deny that he received that sum or any part thereof,
ar else set out how much he received, Similarly, if an allegation refers
to diverse circumstances, the demual must not be merely general, The
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diverse circumstances must be denied. (Order 8, Civil Procedure
Code),

In the English case of Thorp v Holdsworth (1876) 3 Ch D 406
the defendant’s defence stated:

+

The tertms of the arrangement were never definitely agreed upon as
alleged,

[t was held that such a denial was evasive denial and that it amounted
to an admission that an agreement was in fact made as alleged. Jessel,
M.R., had this to say, at page 639;

The whole object of pleadings is to bring the parties to an issue, and
the meaning of the rules of this Order (English Order 18) is to prevent
the issue being enlirged which would prevent either party from
knowing, when the cause came an for trial, what the real point to be
discussed and decided was ... The defendant is bound to deny that any
agreement or any terms of arrangement were ever come to, if that is
what he means; if he does not mean that, he should say that there were
no terms of arrangement come to, except the following terms, and
then state what those terms were,

Now, what are the consequences of an evasive denial? Generally
speaking, such a pleading will be amended, for, as we have seen, the
purpose of pleadings is to bring the parties to an issue. An application
for an amendment of such a pleading will only be refused where it is
plain to the court that the party is acting mala fide.

A defendant, therefore, may confine himself to merely denying
the plaintift’s allegations, or go on and add his own version of
the matter. That is within his discretion. But whatever course he
chooses, he must bear in mind that the purpose of pleadings is to
bring parties to an issue, and so he must specifically deny that which
he denies; he must never be evasive; and he must specifically plead
new taces,

Pleas in Confession and Avoidance

There are cases in which the defendant admits doing acts alleged
against him, but at the same time wishes to plead justification or
some other excuse of the acts or omissions alleged against him.
For instance, in a suit for libel, a defendant may admit the fact that
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he published the words complained of, but he may then plead
justification, privilege or fair comment. That he is allowed to do
and such a plea 15 sometimes referred to as a plea in confession and
woidance in that it admits the act or omission complained of but at
the same time pleads justification or excuse from legal liability.

A defendant 15 at liberty to plead as many distinet and separate
detences as he pleases, even if they are inconsistent, provided that
they are not embarrassing. But, as we have seen earlier, a pleading is
not embarrassing merely because it contains inconsistent averments.
In a suit for damages for breach of contract, for example, the
detendant may deny the existence of such an agreement as one
iletence; performance as another and illegality of the contract as a
third, all stated in the alternative. But such defences must be stated
separately and distinctly.

One more point. It is true that a defendant is at liberty to raise
i many objections on points of law as he wishes or can find in an
opponent’s pleading. But one has to be very careful in doing so. Such
objections must only be raised in your pleadings where the fault is
apparent on the face of it and where there is something reasonably
sibstantial to be gained by it. Generally speaking, little is gained by
nbjections to mere omissions or matters of form, for the opposite
prarvey may be allowed to amend his pleading. It is only where the
nbjection is one which, if the ruling be in your favour, will dispose
of the whole suit or give you substantial gain in the final result that
it 15 advisable to object. As some eminent Judge once observed, the
s of the special pleader are gone. The eminent English Judge, Sir
Lilward Coke, offers the following advice:

When the matter in fact will clearly serve your client although your
opinion is that the plaintiff has no cause of action, yet take heed you do
not hazard the matter upon a demurrer, in which, upon the pleading
and otherwise, more perhaps will arise than you thought of; but first
take advantage of the matters of fact, and leave marcers in law, which
always arise upon the matters of face and ultimum, and never at first
demur at law, when after trial of the marters in law (as in this case it
was) will be served to you. (In the Lond Cromwell’s case (1581). A Rep.
at page 14 - quoted in Odgers o Pleadings and Pracrice 19" Edition,
Pages 144 -145),



B.D. Chipeta Ehipeta

Civil Procedure in Tanzanta: . : : :
weedure in Tanzania: A Student’s Mansal Written Statement, Set-Off and Counter-Claim =

SET-O ; ' 1 I
FF B itself, must be in respect of the same parties, and they must

be totally unconnected claims. For instance, A sues B for TShs

claims to set-off, that is, he claims th. SRS .Uf gl 1,000} being the price for goods sold and delivered. B claims set-
b B instancr_: o “;it ﬂfllﬂizf‘t_ﬂ that thff: plaintiff owes him money ol the sum of TShs 250,000 paid to A towards the sadsfaction of
deliveted. the df:f:cndu.u i fl.f}iv.‘.‘!l'}-’ ey fo.r 5001:1 s sold and debt which is the subject matter of the suit which A has omirtted
o plainéiﬂ“ N ;icre”'f C :n;]n t at since E}lt:‘ filing of the suit by b 4 redit B account. That would be a proper set-off to be pleaded.
the }TiﬂiﬁrjE’tD\EWIﬂS the sattéqlzi ; p;_’ui! § FETGIN pULD _of money to i where C owes 12 TShs 100,000 and D is a Managing Director

ent of the debt which is the subject i company which owes C TShs 50,000, then in a suit by D for

matter of the suit. That claim is G

will plead that the anhm:i?!jzn:cfg!!ei T‘Stt_of} i ook the detendyrly s 100,000, C cannot claim set-off of TShs 50,000 because the
R -set from the ai i - - Sl 7 :

plain 1e sum claimed in the Shiracter of the parties is not the same (See Nelson v Roberis [1893)

T 452).

' It the defendant relies on several distinct grounds of defence
Wi set-off founded upon separate and distinct facts, they must be
Wated, as far as possible, separately and distinctly (Order 8, rule 7
L il Procedure Code), and any ground of defence which has arisen
iter the institution of the suit or after a written statement claiming
counter-claim has been presented, it may be raised by the defendant
or plaintiff, as the case may be, in his written statement (Order 8,
fule 8, Civil Procedure Code),

It often happens that a defendant in a suit for

For rh::_nr to be a proper set-off the suit must be one for the
recovery of money; the sum which the defendant claims to set-
n!‘f‘ nust be an ascertained sum of money legally recuverab.le by
fTJ]I_I from the plaintiff, which sum must not exceed the pn'mﬂar:r
limits of the jurisdiction of the court; and both parties must ﬁ]};
the same character as they fill in the plaintift’s suit. In such a case
the defendant may, within a period of twenty-one Lla}s of Lhrin F
served with the summons, present a written statement cu::tainins

rh.v: particulars of the debt sought to be ser-off (Order 8, rule 6(1)
Civil Procedure Code). l £ ( C:

. JOUNTER- CLAIM
In such a case, the written statement assumes the same effect a5

a plaint in a cross-suit and so enables the court to pronounce a final
_]lidgt‘HlEIl[: n respect of both the original claim and the claim t:rf
the set-off, (Order 8, rule 6(2), Civil Procedure Code). For th; s:im.e' \fa defndtge e 4 oain e £ BuBl ol e iR
reason, the rules relating to a written statement of defence apply to. sierted by GREDRE RERMELp e DT Bee e
a written statement (o a chaim of set-off by a plaintiff (Order & rule ation by adding to his statement of defence a statement of the
6), Civil Brosediie Cocle ' icts on which he bases his claim and of the relief which he claims

T-h,: hansgl pond o e S izainst the plainff, Such a claim is called a counterclaim: it is in fact
therefore, we may repeat, are four: (1) that the suit must be ane for S

the recovery of maney; (2) that the set-off must be for an ascertained S0 wltess iy Yt Cle detproAnCalones It b 1es Be) £ 20
sumn of money which is legall

| }efinition

regard to set-off,

¥y recoverable by him from the plaintiff: or is entitled to any relief or remedy against the plainaft in respect
@_thlat _rhu amount of the set-off does not exceed the pecuniar}: ol a cause of action accruing to him before presenting his written
Jurisdiction of the court; and (4) that hoth parties fill the same staterment of defence, such defendant may, in his written statement
character as they fill in the plaintiffs sui, of defence, state particulars of the claim made or relief or remedy

Ofthe four requirements, only the sought by him (Order 8, rule 9(2), Civil Procedure Code).

last one TEqUITES ©x i
. : explanation,
“The same character ;i

LE]
here means that the set-off, like the main
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wiling a Counter-claim

i 4 counterclaim can be pleaded, it is essential that the plaintiff
i be o party to such counterclaim. However, where a defendant,
L s written statement, sets up any counterclaim which raises
stions between himself and the plaintiff along with another
un (whether or not a party to the suit), he may join that person
4 party against whom the counterclaim is made (Order 8, rule
1), Civil Procedure Code), but he cannot join third parties to a
wnterclaim if the plaintiff is not made a party to it

Since a counterclaim is in the nature of a cross-suit, the fact that
Wie plaindffs suit has been dismissed, say, for want of prosecution or
% bemg frivolous or vexatious, or if it 1s stayed, will not, per se, affect
e counterclaimy: the defendant may nevertheless proceed with his
tounterclaim and obtain judgement thereon which he can execute
i the ordinary way.

From the wording of rule 9 of Order 8, it is clear that the
wise of action of the counterclaim must have arisen or accrued
10 the defendant before the presentation of his written statement
ol defence. So, it need not have arisen at the same time as that of
the plaindff, It can even be pleaded where it arises after the plaint
has been filed but before the written statement is presented. In fact,
undder the liberal rule of amendment of pleadings, a counterclaim
rould. in a proper case, be pleaded by way of amendment after the
written statement has been presented, unless to do so would violate
the rules of joinder of actions.

As to the amount to be pleaded in a counterclaim, it is irrelevant
that such amount exceeds that claimed in the plaint, so long as it does
not exceed the pecuniary jurisdiction of the court. [t is, however,
nnportant to note that since a counterclaim is in the nature of an
independent suit, a defendant is not bound to counterclaim, He is
it liberty to bring an independent suit. The rule as to counterclaims
are to save the defendant the trouble of filing an independent suit in
that both the main suit and the counterclaim can be disposed of in
a1 single trial (see Karshe v Uganda Transport Co Lid [1967] | EA 774,

Al page TR,
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As pointed out earlier, in drawing a counterclaim, the defendant
must do so in accordance with the rules governing the drawing of
plaints. Where the defendant joins a person as a party against the
counterclaim, he must add to the title of the written staterment of
defence a further title similar to the title in a plaint setting forth
the name of such other party so joined and a copy of such written
statement of defence together with a notice requiring such person
should he wish to defend the defendant’s counterclaim, to file his:
written reply i answer to the claim within 21 days from service of
the notice or within such period as the court may fix on application
by such person in the same way as if the notice were a summons
and such counterclaim were a plaint (Order 8, rule 10(2), Ciwil
Procedure Code),

Reply to Counterclaim

Since a plaintiff is in the position of a defendant with regard to
a counterclaim, his reply thereto will take the form of a written
statement of defence and must, therefore, comply with the rules
governing the drawing of Written Statement of Defence, $o where
the defendant sets up a counterclaim, the plaintiff and the person, if
any, who is joined as a party against whom the counterclaim i made,
must each, if they wish to dispute the counterclaim, present to the
court a written reply-containing statement of defence in answer to
the counterclaim within 21 days from the date of the service upon
him/them of the counterclaim (Order 8, rule 11, Civil Procedure
Code).

Power of the Court to order Separate Trial of Counterclaim

Where a defendant has set up a counterclaim, the court may, if it is
of the opinion that the subject matter of the counterclaim oughe
for any reason to be disposed of by a separate suit, strike it out or
order it to be tried separately or make such other order as may he
expedient (Order 8, rule 12, Civil Procedure Code). That, however, is
a matter of judicial discretion which a court must exercise Judicially
{see Cieneral Thading Co Ltd v LN, Patel and others Trading as Nakasero
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Awtomebiles [1938] 1 EA 702; and Chibinza Kulwa v Amos Kibushi
il athers [1990] TLIA 36),

() rHER PrOVISIONS

Heply to Written Statement of Defence

(ienerally speaking, no pleading subsequent to the presentation of
i written staternent of a defendant other than by way of defence to
swi-off or counterclaim must be presented except by leave of the
court and upon such terms as the court thinks fit, but the court
may, at a pre-trial conference, require a4 written statement or an
additional written statement from any of the parties and fix a time
for presenting the same (Order 8, rule 13, Civil Procedure Code) as
amended by G.IN. No. 422 of 1994).

The exception to this rule; however, is that where a defendant
lias presented a written statement of defence in accordance with a
sumimons to file a defence, the plaintiff may, without obtaining leave
of the court, present a reply to the written statement of defence
within seven days after the written statement of defence, or, where
there are two or more defendants, within seven days after the last of
the written statements of defence is served on him (see proviso to
Order 8, rule 13, Civil Procedure Code). The reply referred to here is
not to be confused with a plaintift’s reply to counterclaim or set-off.
It is a reply or answer to the facts pleaded in the written statement
of the defendant other than those in set-oft or counterclaim. As
cxplained in Odgers on Pleading and Practice:

[n {reply) main function is to raise in answer to the defence any matters
which must be pleaded by way of confession and avoidance ..., or to
make any admission which you may be disposed to make.

If vou merely deny the facts alleged in the written statement of
defence, a reply is not necessary because where no reply is filed, all
averments in the written statement of defence are deemed to be in
issue, As was stated by Georges, CI., in William Murray v Fatehali
H.L. Muri 1968 HCD n. 3%0:
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S0 1 defendant who fails to file his written statement of delﬁznc_r
§0 a plaing, or plaintiff who fails to file his reply to 2 mlux}tfrcl:um, i
it the mercy of the court in that once the court is sansﬂcd.th.ﬁut_thu
winions was duly served and that the defendant or t}'nf plaintiff has
been given ample time and opportunity to file his written eratemelnt
i reply (as the case may be), it may enter judgement against him
(see Jor R.M. Rugarabaniu v Tanzania Tea Blenders [1990] TLR. 24).

Sub-rule (3) of rule 14 of Order 8, provides that non-.rithsrfmdiug
fule 14 of the Order, where the Attorney-General is required to
present a written statement of defence or a reply and .F:u'ils to present
the same within the time fixed by the court or within the time
wpecified in the summons or, where the period has l:raerlr L:xl:ended
lw the court, within the period of such extension, the plaintiff or the
|l:.~ri-nd;mt, as the case may be, may apply in writing to adduce ex-parte
proof of his claim or counterclaim and the court will rhereuptlm fix
 dlay for the hearing of the application and will direct that notice of
the ;pplicatinn and the day of the hearing be given to :he:ﬁttumc}r—
(ieneral. Should the Attorney-General appear at the hearing of such
n application and gives good cause for his failure to present the
written statement of defence or the reply, the court must extend or
further extend the period within which the written statement of
defence or reply should be presented, on such terms as to costs or
utherwise as the court may direct, If the Attorney-General does not

appear, or appears but fails to show such good cause, the court may
to the suit or counterclaim, as the case may be, as it considers fit; pronounce judgement upon ex-parte proof of the claim, as the case

and in any case in which a defendant who is required under sub- mav be, as it thinks fit (Order 8, rule 14(3) and (4), Civil Procedure
rule (2) of rule 1 of Order 8 to present his written statement of it R by Government Notice No. 376 of 1968).
defence fails to do so within the period specified in the sumimons,

or, where such period has been extended, within the period of such

extension, the court may, where the claim is for a liguidared sum

not exceeding one thousand shillings, upon proof by affidavit or oral

evidence of service of summons, enter judgement in favour of the

plaintiff without requiring him to prove his claim, and in any other

case, fix a day for ex-parte proof and may pronounce judgement in

favour of the plaintiff upon such proof of his claim. In any other case,

on application in writing by the plaintiff, the court may fix a day for

ex-parte proof and may pronounce judgement on such proof of the

claim (Order 8, rule 14, Civil Procedure Code)

A plaintift is presumed to put in issue every fact alleged in the defence,
unless it is admitted, and a reply is only necessary when it is desired to
contess and avoid,

In other words, the main function of a reply is to raise in answer to
the defence any matters which must be pleaded to meet such pleas
as self-defence in a suit for assault, privilege and justification in a suit
for defamation, and such other pleas of confession and avoidance.
In such cases, the plaintiff may file a reply setting out the facts on
which he relies to answer the defence.

As soon as the written statement of defence, or the last written
statement of defence (if there are more defendants than one), and
the reply (if any) thereto, or the last reply (if there are more plaintff’s
than one) or other pleadings have been presented, the case is deemed
to be ready for hearing, and a day will then be fixed by the court for
hearing unless the provisions of Order 8A and Order 8B apply to
the case (Order 8, rule 15, Civil Procedure Code),

Consequences of Failure to Present a Written Statement of
Defence

If any party who has been required to file or present a written
statement of defence in answer to a plaint ora reply to a counterclaim
has failed to do so within the time fixed by the coure, the court must
pronounce judgement against him or make such order in relation




CHAPTER TEN

APPEARANCE OF PARTIES AND
CONSEQUENCE OF NON-APPEARANCE

When a summons to appear has been duly issued and served or
where a summons to file defence has been duly issued and served
and a day for the hearing of the suit is fixed in accordance with rule
|5 of Order 8 of the Civil Procedure Code, then on the day so fixed
lor the defendant’s appearance or for hearing (as the case may be)
the parties must be in attendance at the courthouse in person or by
their recognized agent or advocates, and the suit will then be heard
unless the hearing is adjourned for some reason to a future date to
be fixed by the court (Order 9, rule 1, Civil Procedure Code) (see
Hoilltam Andrea Shavgaral v Farm Velicles (1969), HCD n. 16),

Meaning of “Appearance”

I lie question that sometimes presents some difficulty is the meaning
ol the term ‘appearance’. ‘Appearance’ here means attendance in
person or by advocate in Court on the date stated in the summons
which is also the date for the hearing of the suit. So once a party is
present, either in person or by his advocate when the suit is called
up tor hearing that is sufficient appearance.

[n the case of E.A, Posts and Telecommunications Corp, ¢ M/S
limnizza (1973) LRT n.58 (supra), the High Court of Tanzania
Cinviuke, J) considered the meaning of the phrase “entering an
ippearance.” After quoting Order 9, rule 1 of the Civil Procedure
 onle, His Lordship stated, at page 249:

‘Appearance” under the Code means attendance in person or by
advacare in Court on the date stated in the summons which is also
the date for hearing of the suit, Once the defendant is present either
in person or by advocate when the case is called up that is sufficient
appearance.
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His Lordship went on, at page 250

Appearance is the process by which a person against whom a suit has
been commenced shows his intention to defend the suit and submits
tor the jurisdiction of the Court,

In the case of Moshi Textile Mills v De Voest (1975) LRT n. 17, the
same court (Makame, J. - as he then was) had this to say on the
meaning of the term “appearance,” at page 71:

There is no appearance if the party has neither filed a Written
Statement of Defence nor appeared personally or by his advocate.

In the case of Shah Kachira Merag v Gandhi and Company [1957]
EA 466, the appellant’s advocate did not appear, but the appellant
attended the court and asked for an adjournment which the Judge
refused to grant. Thereupon the appellant declined to go on with
the case adding: "I elect not to appear” The Judge, on application by
the respondent’s advocate, dismissed the suit for “non-appearance.”
On appeal to the Court of Appeal for Eastern Africa, it was held that
the appellant did, in fact and in law, appear. In dismissing the appeal,
the court quoted with approval {at page 468) the following passage
in Mullas Code of Civil Procedure (12 Edition) Val, 1 at page 643

The mere presence of a party in coure at the hearing is sufficient
to constitute “appearance’ within the meaning of this Order. It does
not matter for what purpose he appears or what action he takes on
the appearance. A plaintiff appearing and applying for an adjournment
on the ground that his witnesses are not present will be deemed to
have appeared’ ... Similarly, a defendant appearing and applying for an
adjournment on the ground that he had no time to prepare his case,
will be deemed to have “appeared. (see also Kenpa Poultry Dewt Lid, v
S.J Hune (1973) LRT n. 61).

In the case of Opa Pharmacy Ltd v Howse and Mgeorge Ltd [1972]
EA 233, the Uganda High Court (Oteng, ].) defined the term as

meaning:

<o to take a step showing an intention to defend a suit and submit to
Jurisdiction,

In the case of an advocate, where he has been duly instructed and
actually appears at the hearing but withdraws on failing to obtain
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an adjonrnment, he is deemed to have appeared (see Din Mohamed v
Lalii Visram and Co. (1937) 4 EACA 1, 2).

What is the position where an agent appears on behalf of a
party on the date of the hearing of the suit? In the case of The
Land Officer v Abdulrasul Jiveraj (1 TLR) (R) 410, on the day the case
wis fixed for hearing, the Land Officer, who was the plaintiff, was
represented by his attorney while the respondent was represented by
his advocate. The respondent’s advocate contended that there was no
lepzal appearance on the part of the plaintff, Thereupon the districe
court dismissed the suit for “non-appearance.” On application to the
High Court for revision, the Court stated at page 420:

... Where a recognised agent is present in court when a suit i5 called
on for hearing, the question is whether he intended to appear and did
in fact appear for his principal, by virtue of the provisions of section
36 of the 1882 Code (now Order 3, rule 1),

e court quoted with approval a ]Eading Indian case of Sundedal
anid anethier v Georprasad and another and Georpraasad arid another v
Siederlal and another (23 Bombay 414) in which Strachy, |, said:

~section 37 (now Order 3, rule 2) only defines the recognised agents
by when appearance may be made, If the recognised agent personally
applied for an adjournment, that would, under section 36 (now Cieder
3, rule 1) be an application by the party, and such an application would
include an appearance, as to-which it is unnecessary to decide whether
it would or would not constitute an appearance of the party within
Chapter VI But if the recognised agent neither made any application,
nor did any act, the question would be not merely whether he was
present in court when the application for adjournment was made, bue
whether he intended to appear and in fact appeared for the party in
the exercise of his power under section 36 {now Order 3, rule 1}, If,
at the time, he stated, either in answer to Court or otherwise that he
appeared or that he did not appear for his principal, the question of
the party’s appearance would be definitely determined. If he made no
such statement, the question mighe be difficulr to determine; buc in
the absence of all evidence on the point, his presence at the time of the
application should not, [ think, be assumed to constitute an appearance
by the party,
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matter to the High Court for revision. The High Court held that
the applicant could have applied under rule 4 of Order 9 1o set aside
the dismissal order; or he could have applied for review to the High
Court. Commenting on the court’s powers of dismissal under rule 3
of Order 9, the Court (Seaton, [} said:

Order 9, rule 3 allows a court to dismiss the suit where neither party
appears when the suit is called for hearing, This power is discretionary
and that is why the legislature found it safe to use the word “may"
rather than “shall”, In the present situation, there were a number of
reasons which would have forced a cautious magistrate not to proceed
under this Order, In the first place the hearing was not for a suit but
for a third party proceeding ... the application which was to be heard
before the learned Senior Resident Magistrate was not a suit for the
purpose of Order 9, rule 3,

[n other words, the power to order dismissal for non-appearance of
both parties is discretional and not mandatory and it being a judicial
discretion, it must be exercised judicially. A court must first ingquire,
so far as it can, say, into the possible causes of non-appearance of
the parties, the manner in which the parties have so far conducted
themselves with regard to the case, the distance between the court-
house and their residence, the means of transport available to them
and any other material factor,

Consequences of Non-appearance of Defendant

If, when the suit is called on for hearing, the plaintiff appears bue the
defendant does not appear, then, if the suit is before the High Court
and it is proved that the summons was duly served, the court may
proceed ex-parte; if it is before any other court than the High Court,
and the summons issued was summons to file defence and it is proved
that the summons was duly served, the court may proceed £X-parte;
and if the sumumons was a summons to appear and it is proved that
the summons was duly served, the court may enter judgement for
the plaintiff (Order 9, rule 6(1), Civil Procedure Code).

Before a court can exercise its discretion to proceed ex-parte or
to enter judgement for the plaintiff (as the case may be), it must be
satisfied that the summons was duly served, in sufficient time and
that the defendant is absent (see Esther Dawvid Mmari v Enmansel
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Wakaidi (1967) HCD n. 178). If it is not proved that the summons
W duly served on the defendane, then of course, the court cannot
proceed ex-parte or enter judgement, but it will direct that a second
simmons be issued and served on the defendant; and if it is proved
that the summons was duly served but not in sufficient time to
#iable him ro appear and answer on the day fixed in the summons,
the court must adjourn the hearing of the suit to a future day to be
fixed by the court, and must direct that notice of such day be given
W the defendant (Order 9, rule 6(1), Civil Procedure Code).

If' it is shown that the summons was not duly served or was
wived ininsufficient time as a result of the plaintiff’s default, then
the court must order the plaintiff to pay the costs occasioned by the
adjournment (Order 9, rule 6(2), Civil Procedure Cade),

As we have seen earlier, in considering whether service has been
Huly eftected, the court will normally look for an affidavit of service.
Fhis s why there is the requirement that the officer or person
ellecting service of a summons must file an affidavit of service. As
the Court of Appeal for Eastern Africa pointed out in the case of
Ranii Naran v Velfi Ramyi (1954) 21 EACA 20, as a general practice,
the court should require an affidavit of service of summons in every
¢ s before entering judgement in default of appearance.

'he question again arises: does the word “appearance” here
feler to personal appearance of the defendant? As we have seen
catlier, in the case of William Andrea Shangarai v Farm Vehicles Lid.
(1169) HCD n. 16, the plaintiff sued the defendant for TShs 319/15,
being the balance of an account due for goods sold and delivered
mid work done. On the date set for hearing, the defendant was
personally absent but was represented by his advocate who stated
that he had been fully instructed and was prepared to proceed with
the case, The trial court gave judgement for the plaintiff on the
pround that Order 17, rule 2 and Order 9, rule 6 (1)(a)(i) B of
the Civil Procedure Code required the personal attendance of the
detendant and not merely by his advocate. On appeal to the High
Clourt, it was held that the provisions of Order 9, rule 6(1) and
Chrder 7, rule 2 (infrr) must be read together with the provisions of
Chrder 3, rule 1 and Order 5, rule 5(b) which stated that appearance
ol a party may be made by an advocate, and so the trial court erred
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in giving judgement for the plainuft as though the defendant we lews the defendant admits the claim, or part thereof, in which
absent . ft it will pass a decree against the defendant on such admission,

From the wording of rule 6 of Order 9, it is clear that it # | where the defendant admits only part of the claim, the court
not mandatory upon a court to proceed ex-parte with a matter if o Al dismiss the suit so far as it relates to the remainder (Order 9, rule
defendant fails to appear, The Rule is permissive. It gives discretion to. vl Procedure Code). If the suit is wholly or partly dismissed
the court. 50 even where it is shown that a summons has been duly Wiler the provisions of rule 8 (supra), the plaintff will be precluded
served upon the defendant and in sufficient time and the defendant i bringing a fresh suit in respect of the same cause of action.
has failed to appear on the day of the hearing of the suit, the court! Nl court, however, on his application, will set aside the dismissal
may refuse to proceed with the suit ex-parte and may adjourn the Sder if it is satisfied that there was sufficient cause for the plaintifi™s
hearing to another date to be fixed by it if, in the court’s opiniarn, Jn-appearance when the suit was called on for hearing, on such
it would be in the interest of justice to do so, or it may adjourn the ) Werins as to costs or otherwise as the court may think fie, and will
suit to another date for ex-parte hearing. When appoint a day for proceeding with the suit. But no order must
e made unless notice of the plaintiff's application for the same
the hearing of the suit ex-parte, and the defendant, at or before such Jas bieen served on the defendant (Order 9, rule 9, Civil Procedure

ex-parte hearing gives good cause for his previous non-appearance, Code).

he may, on such terms as to costs or otherwise, be heard in answer These provisions, it must be noted, do not cover every non-
to the suit as it he had appeared on the day fixed for his appearance ippearance by a plaintiff, If, for instance, a plaintiff has given his
{Order 9, rule 7, Civil Procedure Code), All he has to do is to appear cvidence and made out his case and the case is adjourned to another
at or before the day to which the hearing is adjourned, and show date for hearing the defence case, non-appearance of the plaintiff on
good cause for his previous non-appearance, il other hearing date will not justify dismissal of the suit. In such
an event, the proper course is to hear the evidence of the defendant
circumstances of each case. lllness, lack of means of transport, or il then decide the case on the merits (see Guumaha v Lavu {1970)
appearance before a superior court on the day fixed for the hearing HCD n, 257).

of the suit, may all amount to “good cause” in proper cases. If there are more plaintiffs than one, and one or more of them
jppear and the others do not appear, the court may, at the instance

of the defendant is being used as a delaying tactic that will not ot the plnl'mtiff or plaintifts w:ho have ap]:_reaFeFl, permit the suit to
constitute “sufficient cause” as was pointed out in Witson Seafood proceed, i the same way as if all the plaintiffs had a}:l?uamd, or it
and Pondtry Co. v H.H. Shariff (1967) HCD n.56: : iy make such order as it thinks fit (Order 9 rule 1, Civil Procedure
i oile), Bur where there are more defendants than one, and one or
miore of them appear, and the others do not appear, the suit must
pruceed and at the time of pronouncing judgement, the court will
ke such order as it thinks fit vis-a vis the defendant or defendants
who do not appear (Order 9, rule 11, Civil Procedure Code).

I the defendant has not appeared and the court has adjourned

What amounts to “good cause,” of course, will depend on the

Where, however, it is clear to the court that non-appearance

A party’s failure to give proper instruction to his advocate does not
Justify non-appearance at a hearing, A party cannot clain “sufficient
cause” where his non-appearince seems to have been another episode
in 4 long line of delaving tactics,

Consequences of Non-Appearance of the Plaintiff If a party who has been ordered to appear in person does not do
s, or fails to show good cause for his non-appearance, such party,
If the defendant appears but the plaintiff does not appear on the e he a plaintiff or defendant, is at the mercy of the court in that he
day the suit is called on for hearing, the court must dismiss the suit
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will be treated in the manner described above for non-appearance

; | am of the opinion that, an ex-parte judgement is a judgment given
of parties,

when there is no appearance by the party against whom it is given,

Setting Aside Decree Passed Ex-parte (30 "..'" _thu L!ufulidant to satisfy the court th:u:l there was “sufficient
';:H-n' for his non-appearance when the smit was called on for

In any case in which a decree 15 passed ex-parte against a defendant, wring. What, then, will constitute ‘sufficient cause’? That will
such detendant, if dissatistied, may apply to the court by which the Wlipend on the circumstances of each case, for no two cases are
decree was passed for an order to set aside such ex-parte decree, If he Waitly the same. But decided cases offer a good guide from which
satisties the court that the summons was not duly served, or that he peneral principles can be drawn. To these we must now turn,

was prevented by any sufticient cause from appearing when the suit In the case of Eksteen v Kutosi s/0 Bukua [1951] 24 (2) KLR 90,
was called on for hearing, the court must make an order setring aside Mhe Kenya Supreme Court held that to constieute “sufficient cause” it
the decree against him on such terms as to costs, payment into court Winist e '\-]um-“ that there was “some element of an intervening cause
or otherwise as it thinks fir, and will fix a day for proceeding with which the suitor was unable reasonably to prevent or overcome,”
the suit. If the suit 15 of such a nature that it cannot be set aside as winl that the mere fact that an advocate forgot the date on which

against such defendant only, it may be set aside as against all or any of the suit came up for hearing does not constitute “sufficient cause.”

the other defendants also (Order 9, rule 12, Civil Procedure Code). Ihe Uganda High Court has held thar failure by a party to

“If‘ Judgement has been entered by a court pursuant to paragraph Wive proper instructions to an advocate cannot possibly constitute
[ﬂ:l{ll}l:BJ‘ ufsub-—rule fy of Order @ or SLI].'."—I'I.'if'E" {2} El'f‘l'l..ll.i_L 4 {JFL)TI:'.ET wiilhl |L'ic]]¢ {ﬁUSL"” {5,3:: Simon Petero ZIIHPIJHFHHENIE' 1 A”r;.l"(‘!l’ Carret ‘”m‘r
VIIL, it is lawful for the court, on application made by an aggrieved mother [1962] 1 EA 694).

party within twenty-one days from the date of the judgement, to set In the case of Qoke Otanga v Phillister Marry Nabunjo [1965] 1
aside or vary such judgement upon such terms as may be considered I A 144 the same court held that where a defendant fails to appear
by the court to be just. But where a deciee has been issued prior to il 15 not represented by an advocate and if such non-appearance
such application being made, the provisions of the Law of Limitation was due to his ignorance of the rules of procedure, that does not
Act will apply (Order 9, rule 13, Civil Procedure Code as amended R it T AR A A

by G.IN. No, 422 of 1994), d s
A | . : ! 1 I'he case of Shabir Din v Ram Parkash Anand (1955) 22 EACA
PN e R T kAR A R GIES Ger BN Pmpm—.]‘f be said to be I, would appear to override the decision in Eksteens case, In Shabir
ex- parte if the defendant did not appear when the suit was called on [ case, it was held that a mistake or misunderstanding by a
tor hearing .ﬁ judgement entered where a deﬁ_nd:{i]t has nj:*ule an pluntft’s advocate, though negligent, may be accepted as “sufficient
appearance 15 not ex-parte. In the words of Haris, ], in Jesse Kimani v "

McConnell and another 11966] 1 EA _ 9 catse,” bue that each case must be decided on the basis of its own
MeConnell and another [1966] 1 EA 547, at page 549: jrevuliar facts, Reeferring to Eksteen’s case, Briggs, J.A. said, at page 50:

I am of the opinion that, generally speaking, an order which, in
proceedings that are themselves inter partes, is made on the application
and in the presence of one party but in the absence of the other may
be correctly termed ex- parte notwithstanding that the other parey had
notice of the application and chose not to appear.

Mccording to the head note, which 1 think correctly summarises the
judgement on this point, “mere oversight on the part of an advocare
or clerk cannot of isell be held to constitute “sufficient causes” to set
wside a judgement under Order 9, rule 24" 1 think the learned Judge
and the learned magistrate whom he upheld both took a wrong view
And Makame, J. had this to say in the case of Moshi Textile Mills v De o the law in this respect. [ think such an oversight can be “sufficient
Toest (supra) at page 71: vavse. Whether it is so or not is a question depending on the facts of
cach cage,
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The phrase “prevented by any sufficient cause™ was also considered
in the case of Shamsudin Jiwan Mitha v Abdulaziz Ali Ladak [1960]
EA 1054, In that case, the defendant who had given a power of
attorney to his brother appeared at the trial by his advocate A on
March 15, but his attorney withdrew A’ instructions and applied
for an adjournment to 16 March when he appeared by another
advocate T.T. who applied for and was granted a postponement
of the trial on condition that the defendant paid TShs 2,000 into
court by March 17, failing which the trial was to take plice on
March 19. The condition was not complied with, the attorney
withdrew instruction from T. and on March 19 again asked for a
postponement; this was refused and the attorney took no further
part in the day’s proceedings, which resulted in an ex-parte decree
in favour of the plintift. The defendant by another advocate I
later applied to another magistrate for the decree to be set aside
under Order 9, rule 13. The application was refused. On appeal, the
High Court dismissed the appeal. Citing the case of Land Officers
v Abdulvasul fiveaji (supra) with approval, the Court, (Simmons, .)
stated, at page 1056;

It will be observed that the question i not solely whether the
appellant did appear ... ; he must show also that he was prevented fom
appearing, and so prevented by “sufficient cause” This appellant has
failed to satisfy me on any of the three elements necessary to bring
him within the rule. First, | find that he did appear ... | take it, and hold
that if a defendant comes and asks for an adjournment to give him
time to prepare the case, he has appeared and has no remedy under the
rule. Even an agent who may have no right of audience can appear for
the purpose of Order 9,

The Court went on, at page 1057:

Even if it were held that this did not amount to an appearance, the
defendant was not “prevented” from appearing ... If a party deliberately
withdraws instructions from his advocate he is not “prevented” from
appearing, he prevents himself, however, if he is regarded as being
prevented | hold that he is not in these circumstances prevented by
“sufficient cause.” The cause was of his own making and not sufficient
to give him the benefit of Order 9, rule 13.
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Whit emerges from the foregoing authorities, then, 15 that an
application ander Order 9, rule 13 can only succeed if it establishes (1)
that the applicant did not in fact appear, (2) that his non-appearance
wis owing to the fact that he was prevented from appearing; and (3)
that he was so prevented by any sufficient cause. Once the applicant
lvas satisfied the court on those three elements of the rule, then the
court must set aside the ex-parte decree and fix a day for the suit to
e proceeded with, on such terms as to costs or otherwise as the
court may deem fit. But the power to order payment of costs or to
require the defendant to deposit with the court a sum of money is
discretional, and it has been held that an order for costs should not
exceed those thrown away by the opposite party (see I B. Patel v
The Star Mineral Water and Ire Factory (Uganda) Lid [1961] 1 EA 454),

The principle in Mithas case (supra) that the court must confine
iself to the three elements and not the merits of the case has been
questioned an at least two occasions. In the case of Jesse Kimani v
MeConnell and another [1966] 1 EA 547, the High Court of Kenya
considered the application of Order 9, rule 10 of the Civil Procedure
(Revised) Rules, 1948, which is the equivalent of Order 9, rule
13(2) of the Tanzania Civil Procedure Code, 1966, Haris, |., there
sadd, at page 555:

It would not perhaps be easy to define with exactitude the several
considerations to which the court may properly have regard in dealing
with an application under Order 9, rule 10 ... rule 10 makes reference
to the defendant having been so prevented and confers upon the
court what would appear to be an absolute discretion to be exercised
qudicially in the light of the ficts, circumstanees and merits of the
particular case.

Looking at Order 9 as a whole, and attempting to comprehend the
purpose of rules 101 and 24, it seenis to me that a reasonable approach
to the application of these rules to any particular case would be ... 10
determine whether, in the light of all the facts and circumstances both
prior and subsequent and of the respective merits, it wounld be just and
reasonable to set aside or vary the judgement, if necessary, upon terms
to be imposed.
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In the case of Mbogo and another v Shak [1968) 1 EA 93, the latter
part of the above quotation was quoted with approval by the Court
of Appeal for East Africa (per Sir Charles Mewbold, P, at page 93).

The High Court of Tanzania has adopted that view. This was
in the case of Paul 8. Albert v (1) Theresia Andrea and (2) Hon. The
Attorney-General (Mwanza Registry Civil Case No, 9 of 1978 - as yet
unreported) in which the Court considered the provisions of Order
9, rule 13(2) of the Tanzania Civil Procedure Code,

After referring to the principle in Mitha's case, the Court stated:

But even in this case the authorities are not entirely in harmony and
contrary positions have been taken as in Seralifi ¢ Ramjilal (1924) Bom
L.R, 321, a decision of the High Court of Bombay. Leaving that aside,
there is in fact authority for the proposition that in an application
under rule 1342} the court may, among other things, address itself to
merits of the case,

His Lordship then quoted the above passage from Kimanis case and
continued: .

The latter part of the above statement was quoted with approval by
the Court of Appeal in Mbogo and another v Shah [L968] | EA 93,
at page 93, per Sir Charles Newbaold, P It follows that [ uphold the
submission of Mr Mlewa that the merits of the case may be taken into
consideration.

The better view, therefore, would seen to be that in an application
under sub-rule (2) of rule 13, the court may take into consideration,
among other things, the merits of the case.

From these authorities, it would appear that courts have wide
powers to set aside decrees which have been passed ex-parte. The
principle seems to be that if the opposite party can be compensated
by costs, and there is no evidence that the conduct of the party was
a deliberate abuse of the process of the court, parties to suits must
as far as possible be given fair hearing and suits decided on merits,
and that there is really no yard-stick for measuring what amounts to
sufficient cause, Each case must be decided on its own peculiar facts.

It sometimes happens that a defendant against whom an ex-parie
Judgement has been passed seeks remedy by way of an appeal. This
is wrong. The remedy for such defendant is to file an application
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i the same court seeking to set aside the ex-parte judgement. In
the case of Mandi s/o Mtatura v Ntinangi (1972) HCD n. 150, the
appellant originally sued the respondent for recovery of bride price
and obtained judgement ex-parte in Merya Primary Court, When
it was being executed, the respondent went to Singida District
L ourt requesting leave to appeal out of time, and the District
{ owrt proceeded to decide the appeal on its merits in favour of the
respondent. On appeal to the High Court, the Court stated:

... the application was brought prematurely since the only way to seek
to avoid a judgement ex-parte 5 (o apply to the very coure which made
the order. In this case if the respondent was aggrieved by the ex-parte
judgement against him, he had to approach the Merya Primary Court
and convince it that he had sufficient cause to be absent at the trial
and if he succeeded, then the macter would be determined in the same
court without resorting to a Court of Appeal.

I'he court accordingly held that the ex-parte judgement of the
I'rimary Court would hold until the said primary court had decided
whether or not to set it aside and hear the parties afresh (see also
Viiondoo v fanmolamed (1970) HCD n. 326),

Where judgement has been entered by a court pursuant to
Ciwrder 9, rule 6{1Ya)HWB) or Order 8, rule 142) of the Civil
I'rocedure Code, the court, on application by the aggrieved party
within twenty-one days from the date of judgement, may set aside
or vary such judgement on such terms as may be considered by the
court to be just, But where a decree has been issued prior to such
application being made, the provisions of the Law of Limitation Act,
1971, will apply (see Order 9, rule 13(2), Civil Procedurs Code as
amended by G.N. No. 422 of 1994).

For purpases of the law of limitation, it has been held that
the period for an application to set aside an ex-parte judgement is
computed from the date the decree became known to the applicant,
and that knowledge of decree means knowledge not merely that a
decree has been passed by some court but that a particular decree
has been passed in a particular court in favour of a particular person
for a partcular sum {see Atilia Mosca v Hassanali Kassam Damji
(1967) HCD n.176; Surjit Singh Toor t/a Frank Sistito and Co. v
Babla and Gaijar Auto Garage (1968) HCD 1.292; and Dr. M. Daya,




B.I. Chipeta
vl Procedure in Tanzania: A Studene s Manual

Administrator of H.H. The Aga Khan Hospital Dar es Salaam v'T. Sanga
{1968) HCD n.53).

Onee an application to set aside an ex-parte judgement is out of
time, it must {ail, In Niare v Shinganya (1971) HCD n.255, an ex-parte
decree was passed. An application to set it aside was out of time, but
the Judge who heard the application allowed it “exercising” powers
in the interests of justice. On appeal to the Court of Appeal for East
Africa, the Court stated:

We think it must succeed. Section 3 of the Indian Limitation Act,
which applied at the relevant time is mandatory and it is not suggested
that section 5 has been extended to application under Order 9, rule 13,
We held in Osman v the Ulnited India Five and General Insurance Company
Lid [1968] | EA 102, that the inherent powers of the court cannot be
inveked to override the express provisions of the Limitation Act and
we can see no reason to depart from that decision ... the law is clear
and we have no discretion,

If an application to set aside an ex-parte judgement has been rejected,
the unsuccessful party may appeal against such rejection, if it is a case
open to appeal (see Order 40, rule 1(d), Civil Procedure Code).

As noted above, where the decree is of such a nature that it
cannat be set aside as against such defendant only, it may be set
aside as against all or any of the other defendants also. This refers to
suits in which several defendants are involved and the application to
set aside the ex-parte decree is made by one or some only of such
defendants.

What, then, is the nature of decrees contemplated here? Mulla's
Code of Civil Procedure gives four categories of decrees which fall
within the proviso, The learned author states, at page 819;

The object is to provide for cases where it may be necessary in the
ends of justice to set aside the decree not only against the applicant but
also against the other defendants, This would as a general rule be so:

1) Where the decree is one and indivisible;

2y Where the suit would result in inconsistent decrees, if the decree
were not set aside as apainst the other defendants also;

111 Chipeta
Appearance of Parties and Consequence of Non-Appedranse 151

1) Where the relief to which the applicant is entited in the suit
could not effectively be given otherwise than by setting aside the
decree as against the other defendants also;

4] Where the decree proceeds on a ground common to all the
defendants.

| et us take a couple of examples. X sues A and B for goods sold
il delivered to A and B who own a partnership. Both A and B
doo 1ot appear on the day the suit is called on for hearing and 50 an
ev-parte decree is passed against them in favour of X, Subsequently
I3 applies for an order to set aside the ex-parte decree and succeeds,
but A does not make an application. If the ex-parte decree is not
st aside as against A also, and on a trial of the case against B, I
proves that the goods were paid for, there would be two inconsistent
decrees: one holding A liable and another declaring that X is not
entitled to recover. Such a situation would defeat the ends of justice.
In such a case, therefore, the court would set aside the decree as
against both, A sues B, C and 1 jointly for an order to restrain
cach of the defendants from using a path which passes through his
vineyard from a house in which all the defendants are tenants. Both
e served with notice of hearing. On the day the case is called on
for hearing, none of the three defendants appears: whereupon an
c-parte judgement is entered against each of them. C and 1D apply
for an order to set aside the ex-parte judgement, but B, who had no
cufficient cause for his non-appearance does not do so. Since the
relief cannot usefully be given otherwise than by setting aside the
decree as against B3 also, and since the decree proceeds on a ground
common to all the three defendants, the court may in such a case set
aside the ex-parte judgement not only as against the applicants C and
12 but also as against B,

Finally, what is the meaning of the phrase “called on for hearing?”
The High Court of Tanzania has held that a suit 1s said to be "called
for hearing” under Order 9, rule 13(1) when it s to be heard for the
first time (see Moshi Textile Mills v B.J. De Voest) - {sipra).

In all cases, however, no order to set aside an ex-parfe judgement
must be made without netice being served on the opposite party. In
other words, when an application for an order to set aside an ex-parfe
judgement has been filed, the court must issue a natice and cause it
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to be served on the opposite ; . : i 1
: ; party so that he may be heard if he so
wishes (Order 9, rule 14, Civil Procedure ngt}_y kol B
Other useful authorities on this sub-topic include Patel v EA EXAMINATION OF PARTIES, DISCOVERY,

Cargo Handling [1974] 1 EA 75, Jacobs v Booths [1960] EA 105
X A g . 5 A 1054; and
Shaban v Karadha Co Ltd [1973] 1 EA 497;and (1975) LRT 1.1, INSPECTION AND INTERROGATORIES

AMINATION OF PARTIES

le purpose of pleadings, we have already noted, is to bring the
Wities to an issue, that is, to ensure that matters which are in dispute
(learly ascertained before the hearing of the suit starts and on
Jat matters the parties are agreed. Those facts on which the parties
4 not agree and on which the court is called upon to adjudicate
called issues,

Iiv that end, therefore, and at the first hearing of the suit, the
Wit must ascertain from each party or his advocate whether he
gl or denies such allegations of facts as are made in the plaint
W wnitten statement (if any) of the opposite party, and as are not
Uapresly or by necessary implication admitted or denied by the
ity apainst whom they are made, The court must then record
Al sl admissions and denials (Order 10, rule 1, Civil Procedure

il

S, at the first hearing of the suit, or at any subsequent
Wi i, any party appearing in person able to answer any material
Jestions relating to the suit by whom such party or his advocate is
L oanpanied, may be examined orally by the court;and if the court
Witk fin, it may put in the course of such examination questions
Spcited by either party. This is called examination of the parties
the court, and the substance of all the answers must be recorded
the court and form part of the record (Order 11, rule 3, Civil
B cdure Code),

11 the advocate of any party who appears by an advocate or such
{oon accompanying an advocate as is referred to in rule 2 of Order
0 elises or is unable to answer any material questions relating to
o st which the court is of the opinion that the party whom he
Jueents ought to answer, and is likely to answer if interrogated in
o, the court may postpone the hearing of the suit to a future

)
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day and direct that such party must appear in person on such daj
(Order 10, rule 4(1), Civil Procedure Code). For instance, if durinj
the examination a defendant requests the court that the plaintiff b
asked by the court whether there has been payment of the whole @
part of the amount claimed by the plainff subsequent to the filiny
of the suit, and the advocate of the plaintiff is unable to answer thal
question, the court may adjourn the hearing to another day ang
order that the plaintft shall appear in person on such future day fol
the purpose of answering that question. '

If, when directed to appear in person, such party fails withoul
lawful excuse to appear in person on the day so appointed, the co
may pronounce judgement against him, or make such order relatir
to the suit as it thinks fiv (Ovder 10, rule 4(2), Civil Procedure Code

INTERROGATORIES

Definitions

The term “discovery” is defined in Hulsburys Laws of England
a term used to describe Ycertain processes by which a party to
civil cause or matter is enabled to obtain from the opposite par
answers on oath to questions as to the facts in dispute between them
and to obtain information as to, and production of, the documents
relevant to the dispute, for the purpose of preparing for the trial of}
the cause and of obtaining a final judgment” (see Volume 12, Page
2, 3" Edition).

The purpose of “discovery,” therefore, 1s to make the other party
disclose the existence of documents and the inspection of documents
by the party applying for such discovery. The term "inspection” here
simply means inspection of documents which have been disclosed
by the opposite party at the instance of the other party for discovery.

Closely connected with the terms “discovery” and “inspection,”

15 the term “interrogatories”” The term “interrogatories” refers to)
questions formed by a party to require his opponent to answer on
oath such questions relating to the matter in question in the suit
between the parties “as may be necessary for disclosing fairly of the
cause or matter for saving costs, regard being had to any offer by
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party sought to be interrogated to deliver particulars or make
Minission or produce documents” (see Halsbury’s Laws of England
Wl 12, pages 63 - 64, 3" Edition).

Wt rrogatories

ule | of Order 11 of the Civil Procedure Code provides that in
piy st the plaintiff or defendant, with the leave of the court,
4 deliver interrogatories in writing for the examination of the
Pposite party or parties, When such interrogatories have been
ppared they must have a note at the foot thereol stating which
W uch interrogatories each of such parties is required to answer.
Mt 1o party should deliver more than one set of interrogatories to

e wame party unless there is a court order to that effect, Besides,

Wierrogatories which do not relate to any matters in question in
e «uit, that is, irrelevant matters, will be ignored even it they might
b adimissible in oral cross-examination. The reason for this is that
Witerrogatories must be to the point.

I'he purpose of delivering of interrogatories is to discover from
e other party what matters are admitted or denied by the opposite
pai 1y, In a sense, therefore, interrogatories serve the same purpose as
ywanination of parties by the court., As stated in " Odgers on Pleading
Wil Fractice'™:

I'he object of interrogating is twofold; first, to obtain admissions o

tacilitate the proof of your own case;secondly, to ascertain, so far as you

inay, the case of your opponent. There is thercfore some art required

10 I:]:Ll\‘r'il][.; interrogatories, Think rather of the answer the defendant

will probably give you than of the answer which you are instructed he

ought 1o give. The defendant’s version of the matter must differ from
the planeiffs version, and your ohject is to discover precisely where
and o what extent they differ (page 275, 19% Edition).

Ielivery of interrogatories, however, is not always a necessity, and
Jiet suits these days proceed to full trial without such interrogatories,
wopecially when the pleadings are so clear as to leave no doubt as to
Wit are the issues between the parties. Besides, as the language of
rule 2 of Order 11 suggests, delivery of interrogatories is not a matter
ul course, The court has the discretion whether or not to grant
wr refuse to grant leave to deliver interrogatories. In determining
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whether to grant leave to a party to deliver interrogatories, the co

will have to be satisfied that the interrogatories sought to be delivered
are necessary and not unreasonable. In the case of I Souza and othen
v Ferrao and others [1959] 1 EA 1000, the Court of Appeal for Easl
Africa deale with the considerations which a court must bear in

Gould, LA, there stated, at page 1003:

As I read rule 2, howevet, a judge, even though he takes the view tl
the proposed interrogatories would not save costs, should allow the
if he considers them necessary for disposing fairly of the suit. Th
use of the words Yeither ... or™ in the rule makes it clear, though
element of cost may also be one of the factors to be considered 4
deciding the question of fair disposal,

His Lordship added:

[nterrogatories must be necessary and not unreasonable. [ am satisfied

on the ordinary meaning of language that the concepts of necessity
and reasonableness extend to the number of persons who are required

to answer particular interrogatories as well as to the marerial sought o
be included (see also Knapp o Harvey (1911 2 KB 725, 726).

Dsouza’ case is also authority for the proposition that when
interrogatories have been delivered, it is mandatory that they must
have a note ar the foot stating which parties are required to answer
which interrogatories, and that such note must always appear on the
draft to be submitted to the court,

In the case of Aggaral v Official Recciver [1967] 1 EA 585, th
same Court considered the application of the provisions of Orde
11, rule 2 of the Tanzania Civil Procedure Code. Duffus, [.A., stated,
at page 584:

The general principle followed is o allow such interrogatorics as may
be necessary either for disposing fairly or more expedidously of the
case or for the purpose of saving casts and this is a mateer in the
discretion of the judge.

5ir Charles Newbold, B, in the same case, stated, at page 589:

The Civil Procedure Code of Tanzania provides that a party to a sul
may only administer interrogatories with the leave of the court; and
then in his application he has to submit the precise interrogatories
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i respect of which leave is sought, There is therefore no tight o
administer interrogatories. Furthermore, the terms of Order 11 of
the Civil Procedure Code make it quite clear that in certain cases
the application for leave o administer interrogatories should be
refused. Those cases include, but are not restricted to, cases where
the interrogatories are sought to be adminstered to persons who
are not parties to the proceedings and where they are sought to be
administered in respect of matters irrelevant to the issue in the suit,
Further, in exercising his diseretion a judge, and it is so specifically
stated in the rules, may refuse to grant leave to administer the
particular interrogatories if they are prolix; oppressive or unnecessary,
By “unnecessary” the rule means that the interrogatories will sérve no
usetul purpose.

i Lordship added, at page 590

I may say here that certainly the main reason for granting leave to issue
any particular interrogatory in respect of which leave is sought is if the
jndge is satisfied that the answer to this interrogatory would bring the
it to an earlier close and result in a saving of costs, Interrogatories are
ot ineended to provide a substitute for evidence in a suit.

Il & parey chooses to seek leave to deliver interrogatories, he must
ik particular care to see that such interrogatories are reasonably
o fide and at reasonable length because, at the time of adjusting the
conts of the suit, say, during taxation of the bills of costs, inquiry will
b iade, at the instance of any party, into the propriety of exhibiting
i h interrogatories, and if it is the opinion of the court, either with
ot without an application for inquiry, that such interrogatories have
becn exhibited unreasonably, vexaciously, or at improper length, the
oty occasioned by the said interrogatories and the answer thereto
will liave to be paid in any event by the party at faule {Order 11, rule
1 vl Procedure Code).

Where any party to a suit is a corporation or a body of persons,
whether incorporate or not, which is allowed by law to sue or be
wied, whether in its own name or in the name of any officer or other
jie =01, any opposite party may apply for an order allowing him to
delver interragatories to any member or officer of such corporation
ut body, and an order may be made accordingly (Order 11, rule
4, Civil Procedure Caode). Where interrogatories have been duly
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delivered, the party to whom they have been delivered may object 1o Wit stage, refuse the application or adjourn it, or it may make such
answering them on the ground that they are scandalous or irrelevant Wiler, cither generally or limited to certain classes of documents, as
or not exhibited bona fide for the purpose of the suit, or that the iy, in its discretion, think fit. In any event, the court must refuse
matters inquired into are not sufficiently material at that stage; or he W make an order for discovery if it is of the opinion that it is not
may object on any other ground. Such objection, however, should Wb essary either for disposing fairly of the suit or for saving costs
be taken by affidavit in answer within seven days from the service of Winder 11, rule 10, Civil Procedure Code).
the interrogatories (Order 11, rule 5, Civil Procedure Code). Should a party who has been ordered to make discovery object
On application by a party to whom the interrogatories have W making such discovery, he must file an affidavit stating which
been delivered, the court may, as we have seen, set them aside or Wocuments mentioned in the order he objects to produce (Order 11,
strike them out if it is of the opinion that they have been exhibited file 11, Civil Procedure Code).
unreasonably or vexaciously, or are prolix, oppressive, unnecessary fLule 12 of Order 11 of the Tanzania Civil Procedure Code
or scandalous. As with filing an affidavit in answer, such application Provides that it is lawful for the court, at any time while the suit is
must be made within seven days after service of the interrogatories pending, to order the production by any party to such suit upon
(Order 11, rule 6, Civil Procedure Code). tath. of such of the documents in his possession or power relating
Affidavits in answer to interrogatories must be filed within ten W1 any matter in question in such suit, as the court thinks right; and
days, or within such other time as the court may allow (Order 11, that the court may deal with such documents, when produced, in
rule 7. Civil Procedure Code), Should such affidavit in answer be sl manner as it shall appear just.
objected to as being insufficient, the question of such insufficiency On what grounds, then, may a party object to disclose docursnts
will be determined by the court (Order 11, rule 8, Civil Procedure 1 i of them? There are three main grounds, namely: (1) where the
Code). Should the person interrogated be found to have omitted to Bociimentin question is a public document and whose disclosure
answer. or to have answered insufficiently, the party interrogating would be injurious to State interests; (2) where the document e
may apply to the court for an order requiring himn to answer, or to \uestion is @ communication between a party stele histarivocatas
answer further, as the case may be, and the court may make such i (3) whete the document in question consists exclusively of the
order requiring him to answer or answer further, either by way of an Darty's own case or title. A party resisting disclosure or discovery on

affidavit or by vi voce examination, as the court may direct. (Order sy of these grounds must do so in the affidavit of documents and
11, rule 9, Civil Procedure Code). (st state the ground or grounds of the ohjection.

DiscovERY AND INSPECTION Discovery may also be prohibited or excluded by statute either

pnpliedly or expressly. One example of such statutory prohibition

i e - \\ section 132 of the Tanzania Evidence Act, 1967, That section

Discovery and. Objgeaons to JMSONEEY prohibits the production in evidence of the contents of any document

forming part of any unpublished official records or communications
received by a public officer in the course of his duty where the
Minister has certified that he has examined the contents of such
document and that he is of the opinion that the production of it
would be prejudicial to the public interest, either by reason of the
cuntents of it or of the fact that it belongs to a class which, on
prounds of public policy, shiould be withheld from such producton.

Any party may, without filing an affidavit, apply to the court for an
order directing any other party to any suit to make discovery, that
is, to disclose, on oath, any of the documents which are or have
been in his possession or power, relating to any matter in question

in such suit. During the hearing of such application the court may,
if satisfied that such discovery is not necessary, or not necessary at
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Inspection of Documents

Once a party has made discovery of documents in accordance with
the provisions discussed above he must allow that other party to
inspect such documents and take copies of such of them as the
inspecting party may desire. The inspecting party will peruse the
documents in question and take note of any material which he
thinks will assist him at the trial.

MNotice to Produce

In addition to the provisions regarding the discovery ot documents,
every party to a suit is entitled, at any time, to give notice to any
other party in whose pleadings or affidavits reference has been made
to any decument, to produce such document for inspection by the
party who has given such notice, or of his advocate, and to allow
him or them to take copies of them. This is known as “notice to
produce”.

If, after receiving such notice, the party fails to produce the
documents in question, then he will be precluded afterwards from
putting any such documents in evidence on his own behalf in such

suit unless he satisfies the court, where he is a defendant, that such

document relates only to his own title, or that he had some other
cause or excuse which, in the opinion of the court, is sufficient
for not complying with such notice, in which event the court may
allow the same to be put in evidence on such terms as to costs or
otherwise as the court thinks fit (Order 11, rule 13, Civil Procedure
Code).

The party to whom notice to produce has been given must,
within ten days of receipt of i, produce to the party giving the
notice, natice stating a time within three days from the delivery of
such notice at which the documents, or such of them as he does
not object to produce, may be inspected. Such inspection may be at
the office of his advocate, or, in the case of banketr’s books or other
books of account or books in constant use for the purpose of any
trade or business, at their usual place of custody. But he must clearly
state in such notce which (if any) of the documents he objects to
produce, and why (Order 11, rule 14, Civil Procedure Cade).
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If the party served with a “notice to produce” omits to give the
notice of a time for inspection or objects to give inspection, or offers
mspection elsewhere than at the office of his advocate, the party
desiring the inspection of the documents may apply to the court
lor an order for inspection, and the court may make such order for
inspection in such place and in such manner as it may think fit. The
court, however, will not order inspection where it is of the opinion
that it is not necessary, either for disposing fairly of the suit or for
saving costs (Order 11, rule 15, Civil Procedure Code).

Should privilege be claimed on an order of inspection for any
documents, the court may inspect the document for the purpose of
deciding whether or not the ¢laim of privilege is valid (Order 11,
rule 16, Civil Procedure Code).

The provision that a court may examine the document in
respect to which privilege is claimed would appear to include all
tvpes of privilege. If that be so, the law in Tanzania would appear
to differ from that in England. The English law would appear to
mike exception of privilege on the ground that the production
ur disclosure of a document would not be in the interest of the
community, In the case of Gain v Gain [1962] 1 All ER 63, the
question was whether official records kept by the Admiralty relating
ter the husband could be produced in a suit for divorce, whether
Il not, questions relating to them could be answered by a witness,
il whether or not a court could inspect the documents in order
to satisty itself that the privilege is validly claimed. Quoting with
approval the decision of the House of Lords in Dwican v Cammiel
Lrid and Co, Ltd [1942] 1 All ER. 587, Wrangham, ]., said at page 64:

It 35 clear from Dunear v Cammel Leid and Co. Lad that such a certificate
15 canclusive of the matters which it purports to certify, if it is signed
by the political head of the department of the public service involved
. That being so, I am precluded from inquiring whether or not the
document in question, the medical records and reports relating to
the husband, ought to be withheld from production, [t is clear also
from Duncan v Cammel Leid and Co. Led. that 1 ought not w inspect
the documents in order to satisty myself that the Permanent Under-
Secretary is right.
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In Tanzania, however, from the wording of rule 16(2) of Order 11 of
the Civil Procedure Cade, it is quite apparent that the law permits
a court to examine the document to which privilege is claimed for
the purpase of deciding whether or not the claim of privilege is
valid. This applies to all types of public policy or public interest. This
is clear from the use of the words “any document’ in the sub-rule.

On the application of any party to a suit at any time, and whether

an affidavit of documents has or has not been already ordered or
made, the court may make an order requiring any other party to
state by affidavit whether any one or more specific documents, to be
specified in the application, is or are, or has or have at any time been,
in his possession or power; and, if not then in his possession, when
he parted with the same and what has happened to them.

Such an application, however, must be made on an affidavit
which must state that in the belief of the deponent the party against
whom the application is made has, or has at some time had, in his
possession or power, the document or documents specified in the

application and that they relate to the matters in question in the suit
or to some of them (Order 11, rule 16(3), Civil Procedure Code).

Three requirements must be satisfied for the sub-rule to apply;
(1) the application must be by affidavit; (2) the affidavit must state
the deponent’s belief as to the opposite party’s possession of the
documents; and (3) particular documents are applied for.

[1i the case of The Motor Mart and Exchange Ltd v 'The Standard
Ceertetal Insurance Co Lid [1960] 1 EA 616 the plaintiff, in a suit for
damages, applied for an order for discovery of documents under
Order 10, rule 19(3) of the Uganda Civil Procedure Rules, which
is in pari materia with Order 11, rule 16(3) of the Tanzania Civil
Procedure Code. The affidavit supporting the application did not
contain any specific description of the documents sought to be
discovered but merely referred to “any document or documents
relating o' some question in the suit. Dismissing the application, Sir
Audley Mackisack, CJ., said, at page 617:

In my view, however, the application is defective in three respects,
Firstly, specific documents ... have not been "specified” in the
application or affidavit, as Order 10, rule 19(3) requires. Secondly, the
affidavit contravenes that rule by failing to state the deponents belief
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as to the defendant’s possession of the documents, And thirdly, the
decision on White v Stafford (1901) 2 KB 241 shows that an affidavit
15 not sufficient if it merely established on a prior reasoning that
certain classes of documents must be {or have been) in the opponent’s
[rovsession.

I some cases, where the party from whom discovery of any kind
O inspection is sought objects to the same or any part of it, and the
court is satisfied that the right to the discovery or inspection sought
depends on the determination of any 1ssue or question in dispute
i the suit, or that for any reason it is desirable that any issue or
uestion in dispute in the suit should be determined before deciding
upon the right to the discovery or inspection, it may order that such
wsue or question be determined firse, and reserve its decision on an
ubjection to discovery if it is satisfied that the application can best
be dealt with after disposing of an issue or question in dispute on
which the disposal of the application depends (Order 11, rule 17,
il Procedure Code).

[f a court has made an order of discovery or inspection of
dovuments, or to answer interrogatories, and such a party fails to
comply with such order, then, if he be the plaintiff, he will be liable
tor hawve the suit dismissed for want of prosecution; and it he be the
detendant, he will be liable to have his defence, if any, struck out, and
i be placed in the same position as if he had not defended the suit,
il the party interrogating or seeking discovery or inspection may
ipply to the court for any order to that effect, upon which the court
iy order accordingly (Order 11, rule 18, Civil Procedure Code).

The rule, it will be re-called, is similar to sub-rule (2) of rule
I ot Order 10, As in cases falling under Order 10, rule 4 (2}, a suit
shiould only be dismissed under this rule where the default is wilful.
I other words, this rule should only be invoked where it is plain
that the party in default does not intend to comply with the order
ol the court in respect thereto. As was pointed out by Sir Charles
MNewbold P, in the case of Eastern Radio Service v Tiny Tots [1967] 1
1A 392, at page 395:

It is not, I think, in dispute that a litigant who has failed to comply

with an order for discovery should nat be prechuded from pursuing his
claim or setting up his defence unless his failure to comply was due to
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a wilful disregard of the order of the Court. Nor i Ry
it ; 15 it, I think, in dispu
that wilful means intentional as DEjl}nsﬂi to accidental. Py CMPTER TWEL-"FE
As earlier noted, interrogatories may be used for cross-examination ADMISSIONS

During a trial, any party may use in evidence any one or more
f’f the answers or any part of an answer of the {:-[;pnsite party to
mterrogatories withoutr putting in the matters or the whole of such
answer, However, if in such a case the court is of the opinion that
any others of such answers are so connected with those put in that
t]?me put in ought not to be used without those omitted, it may
direct that those omitted be also put in (Order 11, rule 19, Civil
Procedure Caode). This discretion of the court is so as to ensm‘-c that
the true picture is brought out and so avoid distortion of the effect
of the answers by taking them out of context.

e purpose of the rules of Civil Procedure, as we have noted eatlier,
0 bring out matters in issue so that real questions of controversy
{ween the parties can be determined at minimal cost. One way
I ersuring that this is achieved is to give a party an oppormmnity of
linitting matters which he does not dispute in a particular suit, and
W o away with the necessity of adducing evidence to prove such
Wiatters, for that which is clearly admitted requires no proof.

On the basis of that principle, any party to a suit may give notice,
h his pleading or otherwise in writing, that he admits the truth of
ihie whole or any part of the case of any other party (Order 12, rule
| (ivil Procedure Code). In addition either party may call upon
the other party to admit any document, saving all just exceptions.
Whould such party refuse or neglect to make such admissions after
sl notice, then the costs of proving such document will be paid
Iy the party so neglecting or refusing, whatever the result of the suit
iy be, unless the court otherwise directs, but no costs of proving
vy document must be allowed unless such notice is given, except
where the omission to give the notice is,in the opinion of the court,
| saving of expense (Order 12, rule 2, Civil Procedure Code).

Similarly, where neither party has voluntarily made admissions
under rule 1 of Order 12, either party may, by notice in writing, at
auy time not later than nine days before the day fixed for the hearing
ol the suit, call upon any other party to admit, for the purposes of
(he suit only, any specific fact or facts mentioned in such notice.
Should the party on whom such notice has heen served refuse or
neglect to admic such facts within that period or within such further
time as may be allowed by the court, the costs of proving such fact
or facts must be paid by the party so refusing or neglecting, in any
cvent, unless the court should otherwise direct. But any admission
made as a result of such notice will be deemed to be made only
for the purposes of the particular suit, and not as an admission to

Thﬂ provisions regarding discovery and inspection apply equally
to minor plantift and defendants, to next friends and guardians for

suir;i of persons under disability (Order 11, rule 20, Givil Procedure
Code).
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be used against the party on any other occasion or in favour of any
person other than the party giving the notice.

A party making such admission, however, may, with the leave of

the court, and on such terms as the court may think just, amend of
withdraw any admission so made (Order 12, rule 3, Civil Procedure
Code). But generally speaking, a party will not be allowed to resile
from any admission which he has pleaded, unless such admission was
made under a genuine mistake of fact (See Holfis v Burton (1892) 3_‘.
Ch. 226).

If admissions of a fact or facts have been made by any party,
either on the pleadings or otherwise, the other party may apply
to the court for such judgement or order as he may be entitled
to upon such admission, without waiting for determination of Ay
other question between the parties. On such application, the court
may make such order, or give such judgement as it may think just
{Order 12, rule 4, Civil Procedure Code).

It should be noted, however, and this is plain from the language
of the rule, that a judgement on admission is not a matter of right
for the party in whose favour the admissions have been made. It is a
matter within the discretion of the court. The court may refuse an.
application for judgement on admission if it appears to it that the
question in the suit is such that it ought not to do so. For nstance,
it has been held that where there is a counterclaim, judgement
on admission ought not to be given unless it in plain that the
counrerclaim is frivolous or unsubstantial. In the case of Mohamed
Badridin M Dhanji v Ll and Co [1960] 1 EA 541, the defendant was
sued for the sum of TShs 3,871.70 being the balance of a running
account. The defendant set up a counterclaim but admicted liability
to the extent claimed by the plaintiff. Before hearing evidence, the
learned magistrate, on the application of the plaintff under rule
6 of Order 12, and though it was opposed by the defendant, gave
Judgement for the respondents for the amount cliimed by them
with costs, and then proceeded to hear issues on the counterclaim.
On appeal, Crawshaw, |, said, at page 544:

With respect, [ do not think that the learned magistrate was correct
in first giving judgment on the respondents’ claim before hearing the
counterclaim.

L hipeta
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I | ordship then quoted the case of Merry Steamship Co. v
Witleworth and Co., (1833) QBD 468, (1883) 11 QBD 531 and
inued:

1 the conrt of first instance (1883) 10 QBD 488) Watking Williams,].,
ubserved that if the right to judgment was applied in all cases where
the claim is admitted bue there is a counterclaim for damages of equal
ur superior amount, it would take away in effect the right to set up
a counterclaim, but that if the counterclaim was apparently frivolous
or unsubstandal, judgment on the claim might be justified. It has not
been suggested that the counterclaim in the instant case was frivolous
or unsubstantial nor have any special reasons been given by the learned
magistrate for awarding judgment,

Wihere a defendant elearly admits part of a claim, the court may enter

Judgment for the plaintiff for the part adnutted by the defendant, and

then proceed to hear evidence on that part of the claim which has
1ot been admitted, For example, if in a suit for arrears of rent, mesne
profits and vacant possession, the defendant clearly admits the claims
for arrears of rent and mesne profits but resists vacant possession, the
ourt may, on application by the plaintiff, enter judgment against the
detendant in respect of arrears of rent and mesne profits, and then
pruceed to try the issue of vacant possession.

The words “or otherwise™ in the rule, it has been held, must
L taken in a wide sense. The admissions of matters of fact may be
Iy the admitting party’s pleadings, in answer to interrogatories or
cxamination by the court, by letter or even verbally, for, in the words
of Mellin L.J., in Gilbert v Smith (1876) 2 CI. 686, at page 689, the

Illln':

... was framed for the express purpose that if there was ne dispute
between the parties, and if there was on the pleadings such an admission
as to make it plain that the plantfl was entded to a particular order,
he should be able to obtain that order at once upon motion. It must,
however, be such an admission of facts as would show that the plamdff
is clearly entitled to the order asked for, whether it be in the nature
of a decree, or a judgment, or anything else. The rule was not meant
to apply when there is any senious question of low to be argued, But
if there is an adinission on the pleadings which clearly entitles the
plaintiff to an order, then the intention was that he should not have to
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wait, but might at once obtain any order which could have been maddl
ade

on an original hearing of the action, CHAPTER THIRTEEN
Shiorld evidenue b (o Cue teryice ofrany atuisions iae LODUCTION, IMPOUNDING AND RETURN OF
pursuance of any notice to admit documents or facts be required, an ‘ 5 S e

affidavit of the advocate or his clerk to that effect will be sufficient
evidence of such admission (Order 12, rule 5, Criminal Procedure
Code). Similarly, an affidavit of the advocate or clerk of the service

of the notice to produce, and of the time when it was served, with a

copy 'C‘Ftl'“ﬁ_nmiﬂ‘ to produce, will in all cases be sufficient evidence Mt the first hearing of the suit, the parties or their advocates must
of the service of th.e Inorice. and of the rime when it was served uduce all the documentary evidence of every description in their
(Order 12, rule 6, Civil Procedure Code). Wosesion or power on which they intend to rely and which have
trady been filed in court, and documents which the court has

NODUCTION OF DOCUMENTS

It is worth noting that while a party refusing or neglecting to
admit documents will bear the costs of proving such dDCLI.ITttIIEE, the wilered to be produced. Such documents must be accompanied by
costs occasioned by a notice to admit or produce specified documents Wi accurate list in such form as the High Court directs, and when so
which are not necessary will be borne by the party giving such lsted, the court will receive them (Order 13, rule 1, Civil Procedure
notice (Order 12, rule 7, Civil Procedure Code). The warning here Code).
is that you THUAE 110} issuel notice to admit or produce unnecessary The High Court does not appear to have formulated the form
matters. As is pointed out in Odgers on Pleading and Practice: , i1 which such documents are to be listed. But it is preferable that the
[is should list the documents, be it in chronological form or in the

The process should not be abused by calling on the other side to
vrider in which the particular subjects of the suit are to be dealt with.

admmt mafterﬁ. which, from the nature of the action, must abviously be
seriously in issue (page 266, 19" Edition), I'he word “produce” here does not mean that the documents

just be filed in court. It simply means that they should be with the

parties in court. No dorumentary evidence in the possession or power

ol any party which should have been but has not been produced at

the fiest hearing of the suit must be received at any subsequent stage

ol the proceedings unless the same were not produced earlier. If the
unrt decides to receive the same, then it must record its reasons for

Joing so (Order 13, rule 2, Civil Procedure Code).

The purpose of this rule would appear to be to prevent fraud by

(e late admission of suspicious documents while at the same time
Alow the courts some diseretion to admit such documents where it
would be in the interests of justice so to do.

What amounts to “sufficient cause,” of course, will depend on
{he nature of the suit, the nature of the documents, the conduct of
the party so defaulting and other circumstances of the particular

CsE,
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If a document is irrelevant or inadmissible, the court may at i
stage of the suit reject it. If it does reject it, however, it must give

reasons for doing so (Order 13, rule 3, Civil Procedure Code).

Once a document has been admitted in evidence in a suit
must be endorsed with the following particulars: (1) number al
title of the suit; (2) name of the person producing the document; k)
the date on which it is produced; and (4} a statement to the eli'a ¢
that it has been so admitted. Such endorsement must be signed
initialled by a judge or magistrate. So too where the dm.‘l]mf_‘nt'
a copy of an entry in a book, account or record (Order 13, rule
Civil Procedure Code). ;

; The question that arises is: what would be the consequence
of failure to comply with these provisions? In the case of Sadii )
Lassan Khan v Hashim Ali Khian (1916) 38 Allahabad 627, a'case th
originated in India, the Privy Council had this to say, at ;:agt 644:.

Their Lordships, with a view of insisting on the observance of the

wholesome provisions of these statutes will, in order to prevent
injustice, be obliged in future on the hearing of Indian appeals to
refuse to read or permit to be used any document not endorsed in the
manner required.

I the case of Secretary of State v Shrimati (AIRR) (1928) Lahore th;lr
Lahore High Court was of the same view. It there said: ,

A reference to the entire documentary evidence for both sides in this
case discloses the fact that the provisions of Order 14, ruh:-df have
been completely ignored by the court below; with the result Th:ﬂ' the
duf;mncnmry evidence for the Secretary of State, as well as for the
n_h_]fcrur, cannot be regarded as having been legally before us. In these
circuinstances, in order to avoid failure nf’_iusticc,it.wuultl be mxc:ssaﬁ
for us to direct a re-trial, :

The ratio decidendi in these two decisions would appear to be that
Indian courts view these provisions as mandatory.

Tha.: position appears to be different in East Africa. In the case
of Alwi Abdulrelman Saggaf v Abed Ali Algeredi [1961] 1 EA 767
the Court of Appeal for East Africa referred to the Privy 'If__:lnnurn:il'ﬁ1

opinion in the Sadik Khan's case (supra) and stated {per Forbes,V-P)
at page 783 i ;

b4 hipera
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{lie Privy Council then proceeded to lay down the rule of practce
selerred to in order to prevent injustice in respect of future cases. 1t is
i0 be noted that the rule isa rule of practice and not a rule of law. |
(il it difficult o suppose that their Lordships of the Privy Council
would adhere rigidly to it where to do so would cause manifest
inyjustice, for nstance in a case where there was no dispute as to the
identity of the exhibits and previous appeals had proceeded without
(uestion on the basis of the genuineness of such exhibits. The position,
of course, would be very different where the identity of the exhibit
was in guestion.

Yl position in Bast Africa, then, would appear to be that the rule
Wit exhibits not duly endorsed will not be looked at is a rule of
Practice only and will be relaxed where no injustice would result by
sdmitting them,

Fxcept as otherwise provided by the Evidence Act, 1967, where
L document admitted in evidence n the suit is an entry in a letter-
ook or a shop-book or other account in current use, the party
it whose behalf such book or account is produced may furnish a
copy of the entry; and where such a document is an entry in public
(e ord produced from a public office or by a public officer, or an
entry in a book or document belonging to a person other than a
party on whose behalf the book or account is produced, the court
iy require a copy of the entry to be furnished, if the record, book
or account is produced on behalf of a party, then by that party, ot if
(e record, book or account 15 produced in obedience to an order
ol the court acting of its own motion, then by either or any party.
[ such an event, the court, after causing the copy to be examined,
compared and certified as required by rule 17 of Order 7 (ante), the
" ourt must make the entry and cause the book, account or record in
Juestion to be returned to the person producing it (Order 13, rule
5. Civil Procedure Code).

This rule is designed to ensure that parties to the suit or those
{liat are not parties to the suit are not unduly inconvenienced as a
resule of the production in court of their books, records or accounts
which are currendy in use in their day-to-day dealings.

In addition to documents produced by the parties, the court
1Ay, o its own motion, and may, in its discretion, on the applicanion
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of any of the parties to a suit, send for, either from its own recq
or from any other court, the record of any other suit or proceed i
and inspect the same (Order 13, rule 10(1), Civil Procedure Cog
For example, if in a suit the question is whether a certain issue
res fudicata, the court may call for the record of the alleged suit.
proceeding in which that issue 1s alleged to have been decided.

Should a party wish to apply for production of a record unde
the foregoing rule, his application must be supported by an affid;
which must state in what way the record is material to the suie |
which the application is made, and that the applicant cannot, withou
unreasonable delay or expense, obrain a duly authenticated copy ¢
the record or of such portion thereof as the applicant requires, o
the production of the original is necessary for the purposes of justice

(Order 13, rule 10(3), Civil Procedure Code). In other words, thesg
provisions cannot be used for admitting in evidence documents

which are not admissible,

The term “documents™ in Order 13 also applies to real evidence,
that is, material objects producible as evidence (Order 13, rule 11,
Civil Procedure Code). Documents which have been ruled by the
court as being inadmissible must also be endorsed by the Judge or
Magistrate with a statement to the effect that they have been so
rejected. Obviously such documents do not form part of the record.
But those admitted and endorsed form part of the record (Order 13,
rules 6 and 7 Civil Procedure Code).

IMPOUNDING AND RETURN OF DOCUMENTS

Impounding Documents

As a general rule, documents which have not been admitted in
evidence and so do not form part of the record must be returned
tor the person who produced or sought to produce them {Order
13, rule 7(2), Civil Procedure Code). However, notwithstanding this
rule and rule 5 or 7 of Order 13 or rule 17 of Order 7 of the Civil
Procedure Code, the court may, if it sees sufficient cause for doing
so, direct any document or book produced before it in anv suit to
be impounded and kept in the custody of an officer of the court for

WL hipeta i
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i period and subject to such conditions as the court thinks fir
bler 13, rule 8, Civil Procedure Code).

wiirn of Documents

fews o document is impounded by the court under the foregoing
wisions, any person, whether a party to the suit or not, who
Wies to receive back any document produced by him in the suit
| placed on record, is entitled to receive back the same, where the
Uit 15 one in which an appeal does not lie, when the suit has been
laposed of, and, where the suit is one in which an appeal lies or is
pwed, when the appeal has been disposed of, or when the court
wtisfied that the time for preferring an appeal has elapsed and no

Pyl has been preferred.

I some cases, however, a document may be returned at any time
vatlier than the disposal of the suit or appeal if the person applying
for it delivers to the proper officer a certified copy in substitution
Jor the original and undertakes to produce the original if and when
iquired to do so. But no document will be returned which has
I+ ome wholly void or useless by force of the decree. For instance, if
§ party were to sue another for breach of a written contract, and the
L ontract were to be found to be void for illegality, then the contract
Ao ument may be impounded because by the nature of the decree
that document is wholly void or useless (Order 13, rule 9, Civil
I'ucedure Code).




CHAPTER FOURTEEN

AITERNATIVE DISPUTE RESOLUTION
(A.D.R.)

Introduction

I'he expression “Alternative Dispute Resolution™ is used to refer to
ill imodes of dispute resolution other than the traditional mode of
settlernent of disputes by way of trials in courts of law. As we have
swen, these include arbirration, reconciliation, mediation and early
neutral case evaluation.

In Tanzania, apart from arbitration and reconciliation, Alternative
I hspute Resolution has taken the form of mediation.

This mode of dispute settlement was introduced in Tanzania
I Government Notice No. 422 of 1994 which amended the First
Sehedule to the Civil Procedure Code Act, 1966. Those amendments
miroduced certain stages between the completion of pleadings and
ierial in given cases,

Those amendments introduced into the Code three new Orders,
wamely, Orders 8A, 88 and 8C in addition to amending several other
i irders. The amendments came into effect on 1 November 1994,
IHowever, by Government Notice No. 196 of 1995 the provisions
af Orders 8A and 8B were made applicable only to Mwanza,
Arusha and Dar es Salaam Regions. The rest of the Registries of the
High Court, resident and district magistrates were exempted from
applying those provisions for one year. In other words, mediation
was permitted only in those three areas loosely referred to as the
“Pilot Areas”” Although more than one year has passed, mediation,
a5 of early 2002, is not practised in the other areas; but technically,
mediation can be practised in the rest of the country.

The reason for the restriction was that at the time Mediation
was introduced at the end of 1994, very few judges, resident and
Jistrict magistrates had been trained as mediators, At the moment,
virtually all of them have been trained as mediators.
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Initial Notice

This is a document which is sent to the parties, together with the |
summons and the plaint (in the case of a defendant) after the suit

has been assigned to a judge or magistrate under Order 4, rule 3 of
the Code as amended by Government Notice No, 422 of 1994, It is

tssued in pursuance of the provisions of Orders 4, 5, 8A, 8B and 8C '

of the Civil Procedure Code as amended.

This Notice informs the parties as to which judge or magistrate
the case has been assigned under the individual calendar system.

It also mforms them as to future activities in the case, such as

the period within which the process server must file an affidavit
in proot of service of process; when the defendant should file his
written statement of defence or other responsive pleading; and the
consequences of failure to do so. Finally, it informs the parties that
a date for the First Pre-trial Settlement and Scheduling Conference
will be fixed within twenty-one days of conclusion of pleadings (see

itfria),

First Pre-trial Settlement and Scheduling Conference

Order BA of the Civil Procedure Code Act, 1966, introduced |In::m1
steps in the civil procedure law. Those steps are Settlement and
Scheduling Conferences, Scheduling Orders, Speed Tracks of cases
and Mediation. To those lec us now turn,

First Pre-trial Settlernent and Scheduling Conference

This is a conference presided over by the judge or magistrate to
whom the particular case has been assigned under Order 4, rule 3 of
the Code. The Conference must be attended by the parties or their
recognized agents or advocates. [t must be held within twenty-one
days after conclusion of the pleadings.

At this Conference, the judge or magistrate consults with the
parties or their agents or advocates and then determines the Speed
Track of the case, Thereafter he makes or prepares what is called a
Scheduling Chreder.

W11 Chipeta !
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Speed Tracks of Cases

This expression, usually used to refer to traffic lanes, is used in
v law to categorize civil cases in accordance with their relative
romplexity and within what period cases in a particular category
shiculd be finalized,

By the provisions of Order BA, rule 3(3) of the Code, there
wie tour Speed Tracks. Speed Track One is reserved for cases which
the assigned judge or magistrate considers, after consulting with the
parties, to be relatively simple and should. in the interests of justice,
be disposed of fast. Cases within this Track should be completed
within a period not exceeding ten months from the commencement

ol the suit,

Speed Track owo is reserved for cases considered by the assigned
judgze or magistrate to be normal cases capable of being or are
required, in the interests of justice, to be concluded within a period
not exceeding twelve months; while Speed Track Three is reserved
for cases considered by the court to be complex cases capable of
biing or are required, in the interests of justice, to be finalized within
i period not exceeding fourteen months.

Speed Track four is reserved for cases considered by the court
1t be special or very complex cases which do not fall within the
three foregoing Track categories but which nevertheless need to be
concluded within a period not exceeding twenty four months.

These are the Speed Tracks which the court determines during
the First Pre-trial Settlement and Scheduling Conference after
consulting with the parties,

W hat these provisions mean, it is obvious, is that no civil case
must be pending in the courts for more than twenty four months.

Scheduling Order

At that Conference, after fixing the Spt:chrﬂ.Ck of the case, the judge
of magistrate proceeds to make what is called a Scheduling Order. A
i heduling Order is an order which sets out future events in the case
o the date of that Conference. It fixes dates and times for dealing
with future events such as disposal of preliminary applications, the
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filing of affidavirs, counter affidavits, and notices, and for the use af
alternative dispute resolution. For example, if all pleadings in a case
have been completed by the time the Conference is held, which i§
usually the case, but there is a pending application, the Scheduling.
Order will specify by what date the pending application must be

determined. The Scheduling Order will also specify whether the.

case will proceed by way of arbitration, mediation or trial, and by
what dates those steps must be completed having regard o the
Speed Track of the case.

When such a Scheduling Order has been made, such Order will

not be departed from or amended unless the court is satisfied that
such departure or amendment is necessary in the interests of justice,
Should the court be so satisfied, it will depart from or amend the

Order. But in such a case, unless the court should direct otherwise,

the party in whose favour the departure or amendment js rhade

must pay the costs of such departure or amendment (see Order RA,
rule 4, Civil Procedure Code).

Failure to Appear at Conference or Failure to Comply with
Scheduling Order

Where parties or their agents or advocates have been duly served
to appear at the Conference, a party or his agent or advocate fails
without good cause to appear at the Conference or appears, but is
substantially unprepared to participate in the consultations at such
Conference, the court must make such orders against the defanlting
or unprepared party, agent or advocate as it deems fit. including an
order for costs, unless there are exceptional circumstances for not
making such orders. Similar sanctions will he imposed on a party
who, without good cause, fails to comply with a Scheduling Order
(see Order 8A, rule 5, Civil Procedure Code).

It is further provided by rule 6 of Order 8A of the Code that
a Conference convened under rule 3 of that Order must not be
adjourned except for reasons beyond the control of the parties
or the court. However, that notwithstanding, rule 7 of the Order
provides that the court may hold more than one session of the Fre-
trial Conference for the purpose of dealing with all matters required
to be dealt with at such a Conference.

I1r Chipera
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P'rocedure at Mediation Sessions

Mediation session procedures are not, at least for the time being, to
b found in the Civil Procedure Code Act, 1966, They have been
designed and formulated by six local experts in Alternative Dispute
[Lesolution mechanisms, These are contained in a Manual entitled
"Manual For Mediation Training In Tanzania™ (ante). Let us now
examine those procedures,

Motice of Mediation Sessions

When, in accordance with the Scheduling Order made at the first
Pre-trial Settlement and Scheduling Conference or in accordance
with an amended Scheduling Order, the case is ready to proceed
to mediation, a date for mediation will be fixed, and a MNotice of
Mediation is sent to the parties or their advocates. The Notice
miterms them of the date, time and place of mediation, and before
whom such mediation will take place. It also informs the parties or
their advocates that those people who are to attend the Mediation
Session (especially in cases involving firms or corporations) must
I people with authority to make a final decision in the case; that
they must bring with them relevant documents; that the principle
ol confidendality regarding the proceedings and anything to be
produced during the mediation sessions will be respected; and that
failure to attend at the Mediation session will attract sanctions -
including dismissal of a suit or a default judgment.

Mediator’s Introductory Remarks

1 the appointed day, after welcoming the parties in his Chambers
(o courtroom), the mediator and the parties introduce themselves,
Adter ascertaining that the parties present have the authority to
imake a final decision in the case, the mediator makes a brief but
connprehensive introductory statement, also called a Mediator’s Initial
It emarks. In that Statement, the mediator will tell the parties what
mediation process is all about, what his rele as a mediator and that of
the parties is going to be, how the parties should conduce themselves
during the mediation sessions, the confidentiality of the process, the
advantages of mediation over other modes of dispute settlement,
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and the consequences of success or failure of the mediation proce

: i Infinite patience is one of the virtues of a good mediator,
i the case.

¥ lbw people will readily admit that they are to blame.

The “Manual for Mediation Training in Tanzania” contains tw

samples of a mediator’s introductory statement. A reader of this bog Hial Joint Sessions
would do well to familiarize himself with them. i - - ey
| [t Sessions are those held at the conclusion of the mediation

Staternent of Understanding B in any given case, whether the mediation has failed or ended
A mutual agreement. In a case where an agreement to a settlement

After ascertaining that the parties and their advocates have cleath been reached, the agreement must be carefully drafted and all
understood the privileged confidential nature of the process as

as the consequences of success or failure of the mediation proc
the mediator will ask the parties to sign what is called 1 Statement &
Understanding which contains the information mentioned above.

Wits of the agreement must be carefully tested with each party
wparate sessions. Only when the whole agreement has been
vpied by both sides should a Final Joint Session be convened,
mlarly, only when all avenues for an amicable settlement have been
plored without success should a Final Joint Session be convened at

hich the mediator will announce failure of the mediation process
b resolve the dispute,

Mediation Sessions

A mediator conducts mediation by holding what are called Joint and , i . -
Separate Sessions, Joint Sessions are those in which all the parties Whr_“'m the mEquatien G0 an.anucahlc Ht.ttlmm.n (.’r r.lll
appear before the mediator and the discussions begin or continue R N TOgE hmwﬂ?’" e parsich e ”mdmw.r vl il o
Separate (or private) Sessions are those in which the mediator. i )l known as a l’._:nnscrjt Sertlement Order form. This form will
turns, conducts discussions with one of the parties and his advocate R i thie folloveing particulars: [_I J maic v e caurh) (@) number
in the absence of the opposite party, Wl the case; _m names of the parties, and (4) the full terms of the
yprcement. The same will then be signed by all the parties as well as
e mediator, But the mediator signs it in his capacity as a judge or
W strate.

Invariably, a mediator starts with a First Joint Session. In this
Session, each party gives a brief statement of his case; the mediator
gets a general picture of the case of each party and starts noting the
sticky points in the whole dispute, He may then try, using his skills
and experience, to see if an agreement can be reached in that Joint
Session, But that is not often the case.

bilcct of Settlement Agreement

When the case has been settled through mediation and the Consent

When the mediator realizes that no progress is being made in Seitlement Orxder has been duly signed, that Order has the same
that First Joint Session, or if tempers flare up, he will break into lepzal force as an ordinary court decree, and so it can be executed as
Separate Sessions to calm frayed tempers, investigate more about il should any of the parties default to discharge his obligations as
areas of disagreement, solicit suggestions for a possible settlerment, particularized in the Consent Settlement Order.

and generally try to break stalemates, Since such order is in the nature of a judgment by consent, it is

There can be as many joint and/or separate sessions as the novimally not appealable, However, it may be subject to review on
mediator may decide. It all depends on the progress he/she is making piounds such as fraud or misrepresentation.

at cach stagre, But it should be pL]Il!tﬂd out that it would be WO I'he case of Guri Enl_;‘rr'm?{frjf{__q Horks Limited 1 Coase R*—:Efﬂ”
for a mediator to decide that mediation has failed simply because L aperarive Unfon (Dar es Salaam District Registry Civil Case No,
the parties are, sometimes seemingly, too far apart after the First Joint V0 of 1996 (unreported) affords a good example. The brief facts
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of the case were that on 12 August 1999, a Consent Settlemen
Order was recorded and signed following a successful mediatiof
between the plaintiff and his advocate on the one hand, and the
alleged representatives of the respondent (who did not come with
their advocate) on the other. When the plamtiff sought to execut
the decree, the judgment-debtor filed two applications; one was fo
setting aside the Consent Settlement Order, and the second was fof
stay of execution. The earlier application was made under section 95
of the Civil Procedure Code Act, 1966,

The applicant filed two affidavits, namely, one by their learned
advocate who deposed that the applicant’s stand was that the applicant
owed nothing to the plaintift. On mediation day, unknown to the
learned advocate who was waiting for his clients within the court
premises, representatives of the applicant appeared before a mediator
and settled the case on terms contrary the applicant’ stand. The
second affidavit was that of the applicant’s Chairman who deposed
that those who appeared before the mediator had no authority to
represent the applicant,

For their part, neither the respondent nor those who purported
to have authority during the mediation filed any counter affidavit,

The respondents argued that there was no provision in the
Code permitting setting aside a consent decree. Learned counsel for
the applicant submitted that the court could use its inherent power
under section 95 of the Code,

The court held that where there were no provisions governing
a given situation, the court would be entitled to exercise its inherent
powers so that substantial justice is done. On the evidence before
it, the court was satisfied that those persons who appeared at the
mediation had no authority to act for the applicant. The court added;

Lo iy view, where a person purports to have authority of his principal
in aftairs affecting his principal when in face he has no such authority,
thar is no less than 3 misrepresentation; and if such act results in
adversely affecting the rights of his principal, then it becomes the
duty of the court to move in and rectify the situation so that real and
substantial justice is done.

The Court added:

1L hipeta | . 0
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lo put iv differently, it is contrary to our $ese of justice to al.l?u?;
to stand a judgment obtained through misrepresentaion even if it
sipzests that it was by consent.

Whe court accordingly set aside the purpotted Consent Settlement
Linder and ordered mediation to proceed afresh.

Partial Settlement

14 sometimes happens that during mediation, the parties agree on the

Wiost important issues in the case but may disagree on nunor issues.
I suich a case, it s permissible for a mediator to draw up a co}lsem
\erilement order on matters agreed upon. The same Wﬂ.]. ‘he s1glﬂmir
by the parties and the mediator as judge or magistrate. |1]fi 1111:;101
jatters on which the parties fail to agree may then hm? referred to
irial, Such would be the case, for instance, if the parties agree on
the principal sum owed to the plaintiff by the defeml.aulu, but,! they
disagree on the rate of interest to be rf‘harg::d on I_;hlu prm{up;; ;un}
sereed to be payable. This is in line with the provisions of rule 50

Ovrder 14 of the Civil Procedure Code.

Iiffect of Non-Settlement by Mediation

e . 3 H 1 ¥ E
i the case does not settde at all by way of Mediation, it “Tﬂ'lbbi
wsigned to another judge or magistrate for next steps as describec
liereunder.

Iinal Pre-trial Settlement and Scheduling Conference

If, after compliance with the provisions nE‘DIr{’ir,ir 8A, rule 3(2) of EhL
( ode, that is, if, in the case that went to mediation, that case rcnmuj.x
unresolved, the judge or magistrate to 'twhnm r!mrcas:: has been n_—1
assigned will convene what is called a Final Pre-trial be_ttlmm:ut .ﬂ.‘1'ti.
Scheduling Conference. At this Conference, thc partu:s. are gnL?‘
+ last chance to resolve the dispute by an atmc;.ﬂ:lle settlement, .l
that fails, the court will make another S{:h:_tdu!mg Lf)rder at rlmt
Conference for future events and steps which are hkel}'_m. arise
in the conduct of the case, including the date or datc.s af ma_l .1{1:
making such Scheduling Order, of course, the court will be ;';.{L;:Ir? ;_L
by rhu.&ipﬂcd Track to which the case was allocated under Order
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8A, rule 3(2) and (3) of the Code (see Order 8B, rule 3(1) and (2),

Civil Procedure Code). Sub-rule 3 of rule 3 of On:ter{ R:tB 10’:; Ef g
Code provides that the Final Pre-trial Settdement and Scheduling i
Conference must be held within a period not exceeding thirty, forty.
or sixty days from the time of full compliance with the First Prog
trial Settlement and Scheduling Order in respect of cases allocated
to Speed Tracks One, Twvo or Three respectively, So, in cases which
went to mediation and no settlement agreement was reached, it
means from the time mediation failed to settle the case amicably.

81T TLEMENT OF ISSUES AND DETERMINATION
OF SUIT ON ISSUES OF LAW OR ISSUES
AGREED UPON

i repeat, the funcrions of pleadings is to ensure that the questions
which are in controversy between the parties should be clearly
ll".lar the Final Pre-trail Settlement and Scheduling Conference. W ertained so that r:n::hrpart}-' is aware of what the other parry
i :‘”“'3}11"["-‘ settlement is not reached, the court will make a final pontends and also to enable the court to know what questions it
hthclldulmlg Order as pointed out above. In addition to setting dates s to decide in the particular suit. As we have already noted, those
and time tor future events, the court must also, after consultation with. yuestions on which the parties are not agreed and which the court
:zc {purtlrs or rlwirﬂadmcaws or agents, frame the issues according to I called upon to decide are called "issues”
fm['{tiz iipiihr::;:sf:}:l ;}E:li:::-llip;:;:::c i‘:’tz‘:IFET"Sr n“;—'““f; An issue, therefore, arises when a material proposition of fact
Tk oE e Gabe tad Bkl e L (*E : e 1.E evant Spee B |00 1 ascarred or ;Lfﬁrmr.,-c? by :mc part}' bue denied by the ::thcr
s rule 3(4), Civil Procedure Code), party, and “material propositions” are defined as those propositions
al lww or fact which the plaintff must allege in order to show a
il to sue, or which a defendant must allege in order to constitute
i letence. So, each material proposition affirmed by one party and
iemed by the other will form the subject of a distince issue. [ssues,
therefore, may be of fact or of law (Order 14, rule 1(1){2)(3)(4) and
(%), Civil Procedure Code).
For instance, if, in a suit for damages resulting from a motor
i cident, the plaindff alleges that the defendant was negligent in his
diving, and the defendant alleges that he was driving carefully, the
ipnestion at issue in this respect will be: whether the defendant was
puilty of negligent driving, That will form the subject of a distinct

15511C.

For obvious reasons, there can be no issues to frame and record
il the defendant at the first hearing of the suit makes no defence, for
i1 issue only arises where one party makes a material proposition of
lact or law which proposition is denied by the other party (Order
|k, rale 1{6), Civil Procedure Code).

It sometimes occurs that in a suit there are issues of both fact
wid law, and the court is of the opinion that the suit or any part of
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it may be disposed of on the issues of law only. In such an event,
court must try those issues first. In which case, it may, if it thinks fi
postpone the framing and recording of the issues of fact until after
has disposed of those issues of law (Order 14, rule 2, Civil Procedun
Code).

For instance, if A sues the Tanzania Posts Corporation
damages arising from the negligence of the Corporation in
wording of a telegram, and the Corporation alleges that the suit
not maintainable because the Corporation is not liable under th
statute that creates the Corporation, in such a case there will b
issues of both fact and law. But since the issue of law goes to th
root of the matter and may dispose of the entire suit, the court mus

first determine the issue of law; namely, whether the suit is lega
maintainable,

Such a situation arose in the case of Singida Replonal 'Trading
Company v Tanzania Post and Teleconmunications Corporation (1979)
LRT no, 11, In that case the facts, as revealed by the pleadings, were
that the plaintiffs dispatched a telegram at Singida Post Office, which
was owned by the defendants, to a company called GALCO at Dap
es Salaam. The said telegram asked the said GALCO to dispatch to

the plaintff four thousand corrugated iron sheets to the plaintifié

at Singida. Owing to the negligence of the defendants, either at
Singida Post Office or at one of their post Offices at Dar es Salaam,
“four thousand” was written as “forty thousand.” Upon receipt
of the wrongly worded telegram, GALCO dispatched 12,

corrugated iron sheets to the plaintiffs as a first consignment. So the
plaintiffs had to transport back to GALCO the excess number of

the corrugated iron sheets at a cost of TShs 39,200, which was the
amount claimed in the suic by the plaintiffs.

The defendant denied negligence and further pleaded that the
suit was not maintainable because the applicable legislation, namely,
the Tanzania Posts and Telecommunications Act, 1977, expressly
exempted them from any liability,

In that case, since the issue of law went to the root of the suit,
the court had first to determine that issue of law. As it turned out,
the court ruled in favour of the defendants, and so the suit was
disposed of even before issues of fact were settled.

M1 (Chipeta :
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[t 15 thus clear that in order to frame issues the court examines
¢ allegations made on oath by the parties, or by persons present on
thalf of the parties. It will also examine allegations in the suit, and
e contents of documents produced by either party. It is from these

Aliat the court will frame the issues in the particular suit (Order 14,

Bule 3, Civil Procedure Code).

Apart from that, where the court is of the opinion that the issues
pannot be correctly framed without the examination of some person
Wt before the court or without the inspection of some document
fot produced in the suit, it may adjourn the framing of the issues
W another day, and may (subject to any law to the contrary) compel
the attendance of any person or the production of any document by
the person in whose possession or power it is, by summons or other
process (Order 14, rule 4, Civil Procedure Code).

I'hese provisions make it plain that it s the duty of the court
o trame the issues in a suit. Framing of issues is desirable and
winietimes necessary in that it enables each party to know exactly
wliit questions are in contest, what facts each of the parties must
prove at the trial and so avoid adducing evidence on matters which
ve noc at all in dispute or which are immaterial or irrelevant, Issues
il enable the court to decide the questions in dispute to a finality
i that the parties or their successors do not fight over the same
inarters agait.

MNow, what is the consequence of failure by the court to frame
ontes in a suit? In the case of Jammohamed Umerdin i Hussein Amarshi
aal others (1953) 20 EACA 41, the Court of Appeal for Eastern
Alrica held that the framing of issues is a rule that governs the
comduct of a civil proceeding which neither the court nor counsel
i enfitled to leave out of account. In the case of Nopman v Overseas
Vieror Transport (Tanganyika) Limited [1959] 1 EA 131, however, the
wine Court held that failure to frame issues is an irregularity which
15 not fatal as long as the parties at the trial knew what is the real
(uestion between them, and evidence 15 taken on it and the court

«omsiders it. The Court quoted with approval Mullas Code of Civil

Vocedure where it is stated:

It, though no issue is framed on the fact, the parties adduce evidence
on the face and discuss it before the court, and the court decides the
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point, as if there was an issue framed on it, the decision will not be s
aside on appeal on the ground merely that no isue was framed (e
also Tiengane v Kamala (1978) LT n, 21; Tanzania Sand ¢ Choni B
(1972) HCD n. 219; and Marco v Ruveyemam, (1977) LRT n. 59).

As the language of the Court in the above passage suggests, there ang
cases in which it is sometimes necessary to frame issues. In Umerdin
case (supra) neither counsel asked the court to frame issues, and nong
were framed although the suit was a complicated one. Sir Barclay
Mihil, P, there stated, at pages 41 - 42: .

The first observation [ have to make is thar the suit, which on the
pleadings was clearly a complicated one, was made much more difficul
for the learned trial Judge by the face that no issues were framed at the
commencement of the hearing. It is not clear from the record why
they were not. In consequence, the hearing of the suit started in a fog
which has never lifted. It may be as well, therefore, to remind Judges in
Courts of First Instance in Kenya chat Order 14, rules 5 and 6, requires
the court at the hearing of a suit to ascertain upon what material
propositions of fact or law the parties are at variance and to proceed
ter frame and record the issues, unless the defendant at the hearing of

the suit makes no defence or where the issue has been joined upon
the pleadings ... '

Ie may be that where, as here, neither party asked for issues, the validity
of the trial could not be successfully attacked on the ground that the
court should have framed issues, nevertheless, in my view neither the
court nor counsel are entitled to leave out the requirements of Order
14, rule 5, this being a rule governing the conduct of a civil proceeding,
Although it is the duty of the court to frame and record issues,
where the parties are represented, the court will invariably ask the
advocates as to whar are the agreed issues. Usually advocates will
agree on the issues to be framed, and so will tell the court what
issues should be framed and recorded. If, however, they do not agree,

it will then be up to the court to frame and record the issues from
the material before ir.

Generally speaking, a party i1s bound by his pleadings, and so the
issues must be so framed as to ensure that no party is precluded from
obtaining relief to which he is entitled. The Kenya Supreme Court,
however, has held that from the wording of Order 14, rule 1(5) of
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e Kenya Civil Procedure (Feevised) Roules, 1948, the court may go
bevond issues raised by the pleadings. In Darcy ¢ Jones [1959] 1 EA
121, Mayers, |, said, at page 124

I'hat issues framed by the court may go beyond issues raised by the
pleadings is apparent from the provisions of sub-rule (5) of rule 1 of
Order 14. Those provisions can conveniently be paraphrased as tollows:
The court shall frame “the issues” on which the right decision of the
case appears to depend, after reading the pleadings, and after such
examination of the parties as may appear necessary to ascertain about
what material propositions of fact or law the parties are at variance,

If the court could not go beyond the pleadings in determining what
issues ought to be framed it would be useless to confer upon the court
the power o examine the parties or their advocates for the purpose
of determining in what respects they were at variance. In view of the
provisions of Order 14, rule 1{5) it seems to me therefore quite clear
that the court not merely has a right but is under a dury when framing
issues so to frame them as to ensure that no party is preciuded from
ohtaining relief to which he is entitled by reason of some technical
error in his pleadings.
I the case of Odd fobs v Mubia [1970] 1 EA 476, it was held that
. vourt may base its decision on an unpleaded issue if it appears
fiom the course followed at the trial that the issue has been left to
the court, especially where a party leads evidence and addresses the
court on it (see also Nkalubo v Kibirige [1973] 1 EA 102,105).

[t is submitted that the same construction should be put on
Urder 14, rules 1 and 4 of the Tanzamia Civil Procedure Code.
I Lwving framed and recorded the issues, a court is generally bound
to resolve those issues and no others. However, a court may at any
time before passing a decree, amend the issues or frame additional
issues on such terms as it thinks fit, It has the further power, at any
e before passing a decree, to strike out any issues which appear
lo it to be wrongly framed or introduced (Order 14, rule 5, Civil
Mrocedure Code).

A good example of the applicanion of these provisions is the
case of Haji Mohamed Durvesh v Villain and Fassio [1957] 1 EA 91
I that case, the appellant, as holder of certain bills of lading, sued
the respondents who were the ship owners, for failure to deliver
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the goods in the bills. The goods were originally the property o
an ltalian company and the bills were in the possession of o
Rabie, who appeared at one time to have been the sole directal

and administrator of the Ttalian company. He, purporting to act on

behalf of the company, endorsed the bills for value to the appellant
The shippers refused delivery alleging that Rabie had stolen the billy
from the company, that before the endorsement the company had
been declared bankrupe by an Italian court and that Rabie thereafter
had no authority to act for the company and that the same cour

had declared the bills null and void. Issues were framed, the first
being whether the plaintift proved that the company sold the bill§
of lading to the plintff and received the value thereof, After the

plaintiff had given evidence the respondents’ counsel submitted “na
case.” The case was adjourned for judgment but when it was called
the court asked for further argument on the question whether the
onus had been wrongly laid on the plaintiff. He decided that it
had and that the issue should have been whether the defendants
proved that although the plaintiff had produced the bills, they werd
nevertheless not obliged to deliver the goods to him. The court
ordered that, in view of this amendment, the hearing be continued
and gave leave to both parties to adduce further evidence. '

The appellant appealed against that order contending that, since
the respondents had submitted that there was no case they were now
precluded from giving evidence and that the issue should not have
been amended.

It was held chat it was clearly right that on the view which the
court took of the case, it should amend the issues before ruling on
the plea of “no case™ or even after.

Another pertinent example is the case of Tanzania Tea Packers
Limited v Commissioner of Income Tax and another, {High Court of
Tanzania (Commercial Division) commercial case No. 5 of 1999 _ 15
yet unreported), in which one of the matters in dispute, indeed the
crucial one, was whether the plaintiff was entitled to the benefits of
corporation tax on the basis of a Certificate of Approval issued to the
plaintiff under the National Investment (Promotion and Protection)
Act, 1990 (sometimes referred to by its acronym NIPPA). This first
issue framed read as follows:
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13id the plaintiff fulfill the investment conditions as stipulated in the
Certificate of Approval?

At the time of framing this issue, it was not known as to which
was the walid Ceroficate of Approval as there were two such
{ertificates, namely, one dated 24 March 1995 (Exhibit A, on which
the defendants relied as the valid one) and one dated 9 November
1998, which the plaintiffs claimed to be the valid one. Tt was at the
tine of preparing his judgment that the learned trial Judge realized
that there were the two certificates. On the evidence on record,
the court found that the valid one was that dated 24 March 1995 -
Exhibic A, Reealizing the incorrectness of the issue, the Court stated:

The first issue was framed in the form of a question. “Did the plainoff
fulfill the investment conditions as stipulated in the Certificate of
Approval?™ At che time of framing this issue, it was not known which
was the Valid Certificate of Approval, the one dated 24 March 1995 or
9 November 1998. The formulation of the first issue is certainly not
correct,

Amending or replacing that issue, the learned Judge stated:

[t is my considered view that the bone of contention, and on this the
parties are poles apart, is what consequences should follow from non-
compliance of the matter specified in Exhibit A,

It this case, no additional evidence would have been required
because the issue as amended or replaced still fell squarely within
the evidence already adduced by both sides.

The power to amend, add or strike out issues, however, must
not be abused, The power should only be exercised where to do so
would meet the ends of justice,

As pointed out above, parties may agree as to the questions
nt fact or of law to be decided between them. Where that is so,
they may state them in the form of an issue or issues, and enter
Into an agreement in writing that, upon the finding of the court
i the athirmative or the negative, of such issue, a sum of money
specified in the agreement or to be ascertained by the court or in
such manner as the court may direct, will be paid by one of the
|urties to the other of them or that one of them be declared entitled
ter some right or subject to some lability specified in the agresment;
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or that some property specified in the agreement and in dispu
in the suit must be delivered by one of the parties to the other @
them, or as that other may direct; or that one or more of the partie
will do or abstain from domng some particular act specified in thi
agreement and relating to the matter in dispute (Order 14, rule
Civil Procedure Code).
On receipt of such agreement, and where the court, after makin
such inquiry as it thinks proper, is satisfied that the agreement will
duly executed by the parties, that the parties have a substantid
interest in the decision of such question which they have framed
as an issue, and that the question is fit to be tried and decided,
will proceed to record and try the issue and come to and state ity
finding or decision on such issue in the same way as if the issug
had been framed by the court. It will then, on making a finding or
decision on the issue, pronounce Jjudgment according to the terms
of the agreement, and a decree will follow (Order 14, rule 7, Civil
Procedure Code}. '

Where parties wish to submit issue for decision by the court
under the foregoing provisions, therefore, they must enter into a
tormal written agreement. In the case of Khingi and others v Bakari
and others [1968] EA 685, the parties produced an agreed statement
of issues for the decision of the court under Order 14, rule 6 of the
Kenya Civil Procedure (Revised) Rules, 1948: but they did not sign
a formal agreement under rule 7 of the Order. On that point, Harris,
J., stated, at pages 686 - 687:

The rules are in identical terms with the corresponding rules of Order
14 of the Indian Civil Procedure Caode ... but the Indian Code sets out
in an appendix the form of the agreement into which the parties are
required to enter, making it clear that the rules are intended to mean
what in fact they say, namely, that the parties, in addition to stating
the issue, must enter into and sign a formal AZTCCMENT o APPropriate
action following the court’s decision.... Not without some doubt in
my mind, [ allowed the hearing to continue bur | subsequently had
an opportunity to consider provisions of the Indian Code and was
satisfied that this statement does not in irself comprise the required
agrecment, [ caused the case to be mentioned in Chambers when [
informed the respective counsel that in my opinion a formal agreement
Wils Necessary.

CHAPTER SIXTEEN

DisposaL ofF surt AT FIRsT HEARING

It sometimes happens that at the first hearing it becomes t..‘l-EEll‘ ot
the pleadings and other material that the parties are not at issue on
any question of law or fact, that i, that the assertions of one party
ire not disputed or are in fact admitted by the other party. In such
i event the court may at once pronounce judgment (Order 15, rule
|, Civil Procedure Code).

In other cases, one of several defendants may not be at issue
with the plaintiff on any question of law or fact. In s.uch. a case the
court may at once pronounce judgment, and the sut will pmlf:ct:'d‘
only against the other defendants who are at 1ssue with the plaintift
(Urrder 15, rule 2, Civil Procedure Code),

A judgment entered by a court where the parties are not at issu:‘:
s often referred to as a Judgment “on admission” or “by consent.”
I'rom the wording of the rule, however, it would appear that such
| course is not automatic, The rule is merely permissive and not
mandatory. The Court could, therefore, in a proper case, refuse to
enter such judgment. For instance, a court could refuse to enter S.Mh
judgment against one of several defendants where to do so might
result in inconsistent decrees.

Let us take a simple example. A jointly sues B, C and 13 as parmers
for arrears of rent and mesne profits in respect of the premises in
which the three parters are running their business. D 1s not at issue
with A in that he admits liability. B and C, however, are at issuc with‘
A, the issue being whether A is the owner or authorized agent of
the owner of the suit premises and so entitled to receive rent from
the three partners for the suit premises. Judgment is then entered in
favour of A against B, Upon trying the suit, the court finds that t}u':‘
suit premises in fact belong to X and not A and so A has no caust.ul
action against B, ID and C In such a case, the court w:ll_ tr.trl up with
two incomsistent decrees in the same suit. So where it is apparent
trom the pleadings that such could be the result, a court may I'l:..‘ﬁlh:‘.'
to pronounce judement againse the defendant who is not at issue




B.D. Chipeta
1544 il Procedure tn Tanzania: A Sedent’s Manual

with the plaintiff, and will proceed to hear the suit as if all the
defendants were at issue with the plaintiff,

In yet other cases, the parties may be at issue on some questions
of law or fact. In such a case, the court will proceed to frame and
record those issues at the first hearing of the suit, If after that che
court is satisfied that no further argument or evidence that the
parties can at once adduce is required on such of the issue as may be
sufficient for the decision of the suit, and that no injustice will resulf
from proceeding with the suit forchwith, the court may proceed to
determine such issues, and if the finding thereon is sufficient for the
decision, the court will postpone the further hearing of the suit and
will fix a day for the production of such further evidence, or for
such further argument as the case requires (Order 15, rule 3, Civil
Procedure Code).

In a suit in which a summons to appear has been issued by a
subordinate court and either party fails, without sufficient cause, ta
produce the evidence on which he relies, the court has two nptions;
it may at once pronounce judgment against the defaulting party, or
if it thinks fit, it may frame and record issues and then adjourn the
suit for the production of such evidence as may be necessary for its!
decision on such issues (Order 15, rule 4, Civil Procedure Code).

It should be noted that where a plaintiff's suit has been dismissed
on the ground that the affecred party has failed, without sufficient
cause, to produce the evidence on which he relies, such g dismissal
amounts to a judgment on the merits. In other words, unless reversed
on appeal or otherwise by a superior court, such a judgment operates
as res judicata, and so the plaintiff cannot re-litigate that same cause of
action against the defendant, [n the case of Salem Ahmed Hasson Zaidi
v Fand Hussein Humeidan [1960] 1 EA 92, the Court of Appeal for
Eastern Africa considered, infer alia, the provisions of Order 15, rule
4 of the Indian Code of Civil Procedure, which is identical with the
corresponding rule of Order 15 of Tanzania Civil Procedure Code,
and stated, at pages 98-99, (per Forbes, V-P);

Similarly in terms of Order 15, rule 4, of the Indian rules, if a plaintff
fails to produce evidence the court can pronounce judgment,

It does not dismiss the suit for non-prosecution.
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I'hs Lordship then went on:

It is well sertled 111 India char the dismissal of 2 claim ander Order 13,
17, rule 3, on account of the plaintifi’s default in producing evidence
to substantiate his case has the same effect as a dismissal founded upon
evidence, and that the subject matter of such a claim will be res judicata

.. Since the decision is deemed to be 3 decision on the merits, this
is a logical conclusion, And it seems to me that a judgment against a
parey under Order 15, tule 4, may, on the same principle, operate as

res fdicata,

As indicated in the passage quoted above, the dismissal of a suit
under this rule must be distinguished from dismissal of a suit for
non appearance of the plaintiff at an adjourned hearing. The former
s a judgment, while the latter is an order and not a judgment (see

Camile v Merali and another [1968] 1 EA 314, 316 and 317),



CHAPTER SEVENTEEN

SUMMONING AND ATTENDANCE OF
WITNESSES

The rrial of a suit requires adducing oral and/or decumentary
evidence before the court by the parties and/or their witnesses,
S0 when the pleadings, examination, discovery and inspection and
interrogatories, etc,, have been completed, the court will fix a date
lor the hearing of the suit, in a case not involving mediation or
where mediation did not result in an amicable settlement of the
ilispute,

When the hearing date has been fixed, the parties may obtain,
un application to the court or to such officer as the court appoints
i this behalf, summonses to persons whose attendance 15 required
vither to give evidence or to produce documents (Order 16, rule 2,
il Procedure Code),

I5suITNG OF SUMMONSES

An application for a witness sunumons must contain the name of
the person to be summoned, and his full address for service of the
mmmeons. The party applying for a summeons, however, must, before
the summons is granted and within a period to be fixed by the
court, pay into court such sum of money as appears to court to
Lo sufficient to defray travelling and other expenses of the person
summoned in going to and from the court in which he is required
s attend, and for one day’s allowance (Order 16, rule 2(1), Civil
I'rocedure Code). If the person to be summoned is an expert, say a
doctor, in determining the amount payable under these provisions,
the court may allow reasonable remuneration for the ime occupied
i giving evidence and in performing any work of an expert nature
necessary for the case (Order 16, rule 2, Civil Procedure Code). In
the case of a court which is subordinate to the High Court, it must
v due regard, in fixing the scale of such expenses, to any rules
inade in that behalf.
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So far, no rules have been made in respect of these provisic
and in practice parties in subordinate courts make their
arrangements for expenses of their respective witnesses. When
question arises as to the amount to be paid to witnesses, subordi
courts use scales laid down in Government or Parastatal St
circulars, In other cases, they are guided by the Criminal Proceeding
(Expenses of Assessors and Witnesses) Rules, 1964 (G.M, No. 352
1964 as amended from time to time. i

Once an application for witness summons has been duly fil&

the court cannot refuse to issue the summons, As is stated in Mul
Code of Civil Procedure:

A party is entided as of right to summonses to witnesses. So long

the application is made after the institution of the suit, the court|
bound to issue the summons, [t does not matter that the party hil
himself undertaken to bring his witnesses and has failed to do so. N
does it matter that the application is made at such a late stage of t y
proceedings that the witnesses cannot be present in court before the
final disposal of the suit. The court may on either of these cases refuy
to adjourn the hearing for the attendance of the witnesses, but it hai
no power to refise to issue summonses. The only case in which the
court has power to refuse to issue summonses is where the applicatio

18 not made boma fide.... (13" Edition, pages 875 to 876)

But it is the duty of a parey to ensure the attendance of his witnesset
{see Hilaring Karario v Sabaya Kirahi (1968) HCD n, 95).

If the summons can be served personally, and the sum has been
paid into the court, the sum so paid must be given to the person 5o

summoned at the time of serving him with the summons (Order 16
rule 3, Civil Procedure Code).

Ifit should appear to the court or such officer as is appointed by
the court in such behalf that the sum paid into court is insufficient
to meet such expenses or reasonable remuneration of the person
summoned as a witness, such court or officer may direct such further
St as appears to it or to him to be necessary on that account,
Should the party so directed default to make such payment, the
court may order such sum to be levied by attaching and selling the
party’s movable property. Alternatively it may discharge the person
summoted without requiring him to give evidence, or it may bath
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order such levy and discharge such person without requiring him
o pive evidence (Order 16, rule 4(1), Civil Procedure Code). Sub-
rule (1) of rule 2 of Order 16 requires expenses to be paid for one
day's arrendance. Bue it often does occur that the evidence of the
witness is not taken on that day or taken only mm part and so it
becomes necessary for the court to detain such person for longer
than a day. In such an event, the court may, from time to time, order
the party at whose request the person was summoned to pay into
vourt such sum as is sufficient to defray the expenses of his detention
tor such further period. Should such party fail or default to make
such payment, the court may levy the amount and or discharge
the person summoned as outlined above (Order 16, rule 4(2}, Civil
P'rocedure Code),

[n addition to money to be paid into court for witnesses in
respect of whom the issue of summonses has been applied for, the
party applying will be required to pay fees for issuing the summonses
and, 1f service 15 to be effected by an officer of the court, fees for
service of the same, The fees payable are laid down in the Schedule
tor the Roules of the Court (see G.IN. No. 308 of 1964 made under
the Judicature and Application of Laws Ordinance as amended from
thne to tumel,

The Contents of a Summons

In addition to the name and address of the person to be summoned,
4 witness sammons must contain the name of the court in which
the suit is to be tried, the serial number of the suit, the names of
the parties, the time and place at which he is required to attend, a
statement as to whether he is required for the purpose of giving
evidence or to produce a document or both, the name of the party
on whose behalf he is required to give evidence or produce the
document, and where it is for the purpose of producing a document,
a reasonably accurate description of such document. A summons
must alse show the date on which it has been issued, must be duly
signed by the judge or magistrate or other authorized officer, and
duly sealed with the seal of the court issuing it (Order 16, rule 5,
Civil Procedure Code). Usually, a copy of it will be sent to the
person at whose instance the sununons is issued.
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If the person summoned is summoned merely to produce a
document without giving evidence, he will be deemed to ha
complied with the summons if he causes such document to
produced instead of attending personally to produce the same
(Order 16, rule 6, Civil Procedure Code).

Apart from witnesses summoned under the foregoing provisions,
any person present in court may be required by the court to give

evidence or to produce any document which is then and there in his

possession or power (Order 16, rule 7, Civil Procedure Code). There |
are, however, no provisions as to how and by whom the expenses of
allowances of such a witness are to be paid.

But it is submitted that the court may, in a proper case, order
reasonable allowance or expenses to be paid to such witness by the
person for whose benefit the witness gives evidence or produces a
document,

Service of Summons to Witness

The rules that govern service of summonses to witnesses and
proof of such service are those that govern service of summonses
on defendants, mutatis mutandis (Order 16, rule 8, Civil Procedure
Code). Those rules have been discussed in Chapter Seven of this
book.

It is important to note that in all cases service must be made in
sufficient time so as to allow the person summoned a reasonable time
tor preparation and for travelling to the place where his attendance
is required (Order 16, rule 9, Civil Procedure Code).

Attendance of Witnesses and Consequence of Non-
attendance

Any person who has been duly served with a witness summons trust
attend at the place and date and time mentioned in the summons:
or if he has been summoned merely for the purpase of producing a
document, he must appear and produce it or cause it to be produced.

It a witness fails to appear or to produce a document in
compliance with the directions in the summaons, and there is
evidence that the summons was issued, the court must inquire into
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the question whether the same was served upon the person. To that
end, the court must, if the certificate of the process server has not
been verified by affidavit and may, if it has been so verified, examine
the process server on oath, or cause him to be so examined by
another court, on the question whether or not the summons was or
was not served on the person, and as to the circumstances in which
It was served, or the reasons for non-service (Order 16, rule 10(1),
Civil Procedure Code).

If, after such inquiry, the court is satisfied that the summons
was duly served, and it has reason to believe that the evidence to
be given by the witness or the document to be produced by him is
imaterial, and such person has, without lawful excuse, failed to attend
or to produce the document as directed in the summons, or if he has
imtentionally avoided service, it may issue a proclamation requiring
him to attend to give evidence, or produce the document at a time
and place to be named m such proclamation, and a copy of such
proclamation will be affixed on the outer door or other conspicuous
jurt of the house in which he ordinarily resides (Order 16, rule
1142}, Civil Procedure Code).

Instead of, or at the time of issuing such proclamation or at any
time afterwards, the court may, in its discretion, issue a warrant with
or without bail, for the arrest of such person, and may order that his
property be attached to such amount as it thinks fit. Such amount,
hoswever, must not exceed the amount of costs of the attachment
and of any fine which may be imposed under the provisions of rule
12 (see below) (Order 16, rule 10(3), Civil Procedure Code).

A proclamation or warrant of arrest or attachment, therefors,
sighe not to be made unless it 1s shown: (1) that the summons was
duly served or that the person has intentionally avoided service; (2)
that he has failed, without lawful cause, to attend or produce the
document as directed in the summons; and (3) that the evidence
to be given or document to be produced is material, Besides, the
discretion to issue a warrant of arrest or attachment must not be
lizhely exercised. In exercising it, the materiality of the evidence to be
piven by the witness or document to be produced and the conduct
of the witness must be carefully weighed, for the real purpose of
these provisions, as stated in Mullas Code of Civil Proceduire;
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... 1 tor enable the court to help the parties to compel the attendance o
recaleitrant witnesses, who, even though served, fail to appear withe
lawful excuse (Thirteenth Edition, page 883).

If at any time after attachment of his property, such person appear
and satisfies the court that he did not, without lawful cause, fail t
comply with the summons or intentionally avoid service, and, whers
he has failed to attend as directed in a proclamation in time to actend
the court will direct the release of the property from attachmen
and will make such order as to the cost of the attachment as it thinks
fit (Order 16, rule 11, Civil Procedure Code). '

If such witness does not appear, ot if he appears but fails (8
satisfy the court as to why he failed to appear or produce a required
document or avoided service of the summons, the court may inpose
on him a fine not exceeding one thousand shillings. In deciding the
amount of such fine, the court must pay due regard to the witness¥
condition in life and all the circumstances of the case, and may order
his property or any part of it to be attached and sold or, if’ already
attached under the foregoing rules (rule 10), to be sold for the
purpose of satistying all costs of such attachment, together with the
amount of the said fine, if any. But if the person pays the fine and the
costs, the attachment of the property will be raised (Order 16, rule
12, Civil Procedure Code).

The mode of attachment and sale of property under these
provisions is the same as that applicable to the attachment and sale of
property in execution of decrees (Order 16, rule 13, Civil Procedure
Code). That 1s dealt with later in this book,

We have seen that the court has power to cause any person then
and there present to give evidence or produce a document which
is in his possession or power. In addition, the court has a discretion,
subject to any law to the contrary, at any time and of its own motion,
Lo cause any person other than a party to be summoned as a witness
to give evidence, or to produce a document in his possession of
power, on a day to be appointed, and may examine him as a witness
or require him to produce such document (Order 16, rule 14, Civil
Procedure Code). But the court will use this power only where it

is absolutely necessary (see Zenda v Zenda, (1977) LRT N. 23; and

Salumu v Saidi (1970) HCD n. 93),
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This being a judicial discretion, it has of course, to be exercised
judicially, It must only be exercised where the court is satisfied that
it s i the interests of justice to do so. Onee a person summoned as
1 witness attends, he must, unless otherwise directed by the court,
comtinue to attend at each hearing until the suit has been disposed
ol (Ohder 16, rule 16(1), Civil Procedure Code). Usually, however,
onee @ witness has given evidence, he 15 allowed by the court to
depart, unless eicher of the parties has indicated that the witness may
b required again later in the course of the trial, or unless the court
iself is of that opinion.

Sometimes it becomes necessary to ensure that a witness will
not in fact depart without the leave of the court. In such a case, the
conre may, on the application of either party, require such witness to
firnish security to attend at the next or any other day to which the
hearing may be adjourned or until the suit is disposed of. But the
parey who makes the application will be asked to pay any necessary
rxpenses, If the witness fails to furnish such securiry, the court may
detain him as a civil prisoner (Order 16, rule 17, Civil Procedure
(ude),

As in the case of a summons to appear on a defendant, no one
st be ordered to attend in person to give evidence unless he
iosides wichin the local limits of the court’s ordinary jurisdiction; or
nutside such limits butar a place less than fifty miles or, where there
i+ orailway or steamer communication or other established public
comveyance for five sixths of the distance between the place where
lve resides and the place where the court is situated, less than rwo
lindred miles distance from the court house (Order 16, rale 19,
Clivil Procedure Code).

In practice, however, this rule is not followed. Witnesses from
disrances longer than these mentioned in this rule are often called
i person to give evidence, But if the rule is adhered ro, then the
Iternative of obtaining the evidence of such witnesses is by taking
IO COMIMISSIoN.
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Consequence of Refusal by Party to Give Evidence or
Produce Document

If a case has been set down for trial, and on the day of the trial}
party to the suit and present in court refuses, without lawful excuss
when required by the court to give evidence or to produce an
document then and there in his possession or power, the court mal
pronounce judgment against him or make such order in relation #
the suit as it thinks fit {Order 16, rule 20), Civil Procedure Cudc].._;

Where a party to the suit is required to give evidence, he will [
treated in the same way as an ordinary witness and be subject to thi
same rules that govern ordinary witnesses, smutadis sitandis (O e
16, rule 21, Civil Procedure Code),

It is, naturally, the duty of parties to give evidence on their oWl
behalf, for the case of a party 1s usually based on his own evidence
So, if a party, who is in a position to give evidence, does not g
into the box, the court is free to draw an inference against him (se@
Prigonda v Vishnanath AIR (1956) Bombay 251).

It is worth noting here that where a witness has been summoned
at the instance of the court, such witness becomes a witness of the
court and not that of any party (see_foseph Marco v Paschal Rweypemani
{(1977) LRT n. 59).

CuarTER EIGHTEEN

ADJOURNMENTS

It 1s very rare that the hearing of a suit is completed in one day or at
vne sitting of the court. Nature has not given man immunity against
divers inhibiting forces. The hearing of a suit, therefore, may collapse
because some witness may be absent, a party may feel indisposed
in the course of or just before the hearing, a document may not
be available, the judge or magistrate may feel indisposed or may be
called upon to attend to more urgent business, and so on.

To that end, courts are empowered to adjourn the hearing of
suits from time to time; and if a party shows sufficient cause, the
court may, at any stage of the suit, grant time to such party.

Where the court adjourns the hearing of the suit or grants time
tor the parties or any of them the court must fix a day for the further
hearing of the suit, and may make such order as to costs occasioned
I the adjournment as it thinks fit. But where the hearing of the
st has begun, the hearing must be continued from day to day until
all the witnesses present have been examined. If, however, the court
linds the adjournment of the hearing to beyond the following day
v be necessary, it will adjourn the hearing to some other day, but
it must record the reasons for so doing (Order 17, rule 1, Civil
'rocedure Code),

These provisions, it will be obvious, are intended to ensure
quick completion of oials in order to save costs while at the same
hime accemmmaodating unforeseen circumstances,

It sometimes happens that circumstances are such that on
pranting an adjournment, it 1s not possible to fix another hearing
date. In such a case, the court may fix a date for the case to be
mientioned before another hearing date is fixed. In other cases, say,
where the parties are trying to reach a settlement but anticipate
that the negotiations will be difficult and protracted, the court may
adjourn the case sine die, that it, indefinitely, or without any date
heing indicated.
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The question whether or not to adjourn the hearing of a sul
i5 at the discretion of the court and it being a judicial discretion, |
must be exercised judicially. The paramount consideration must by
the interests of justice. In the words of Lord Atkin, L.]., in the case
Maxwell v Kaun [1927] All ERC 335 at pages 338 - 339, and (1928) |
KB 645, at page 653

I quite agree the Court of Appeal ought to be very slow indeed &
imterfere with the discretion of the learned Judge on such a quesug
as an adjournment of a erial, and it very seldom does do so; but o
the other hand, if it appears that the result of the order made below |
to defear the rights of the parties altogether, and to do that which thi
Courr of Appeal is satisfied would be an injustice to one or other @
the parties, then the Court has power to review such an order, and §
15, to iy miind, s duey to do se. :

That passage was quoted with approval by the Kenya Supreme Cour
i the case of Rattan Singh v Jawala Singh [1952] 25 KLR 73.In thag
case, the appellant was defendant in a civil suit before the Magistrat

at Kisii and was resident at Mombasa. Appearance was entered and®

defence was filed. On 29 November on the ex-parte application ol

the respondent-plaintift the court fixed the hearing of the suit for

10 December, Notification was served on the defendant at 5:)

pm on 4 December. On 7 December, defendant’s advocate applied’

by telegram for an adjournment, The application was refused and
on 10 December, the defendant did not attend and his advocate
renewed his application for an adjournment. The magistrate rejected
the application without assigning any reason. De Lestang, 1., (as he
then was) stated at page 74:

In the present case, mnsidering that the train leaves Mombasa daily

not later than 5 p.m., the appellant was given in effect four days 14
transport himself from Mombasa to Kisii to defend the suit, s thar

sufficient notice to give to a defendant in the circumstances? Thie!
answer can only be a most emphatic. “MNe" ... Has the learned

magisteate exercised his discreton judicially in the present casef
Again, [ say most emphatically “No” He knew that the suit wasl
contested. He knew what would result if he proceeded to trial in the
appellant’s absence and yet, judging by the record, he appears not
have seriously considered the appellant’s application but dismissed g
without assigning any reason,
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I'1is Lordship concluded, at page 75:

I my view the appellant having been given such short nonice was,
as it were, entitled to an adjournment, He had not been guilty of
any conduct as would disentitle him of it and no mnjustice could
possibly have been caused to the respondent by an adjournment. I
my judgment the refusal of an adjournment in this case amounted to
a denial of justice to the appellant.

Inn the case of Baldevkumar Mohindra v Mathuradevi Mohindra (1953)
) EACA 56, the facts were that when the suit came on for
hearing before the court of first instance, the appellant asked for an
wljournment on the ground that he wished to engage an advocate,
[ e intimated that he wished to call no other witnesses than himself.
Ivial Judge refused the application without stating reasons. The
court quoted Maxwell’s case (supra) with approval and held that
only on rarest occasions will an appellate court interfere with the
discretion of the trial Judge as to adjournment of a trial, and that it
will interfere where the Judge's decision was such that justice did
not result from the exercise of his discretion and he failed to see
that such would be the effect of his decision, The court dismissed
(e appeal holding that in the circumstances, it was impossible to
v that the Judge’s refusal to allow an adjournment had resulted in
ikjustice,

In the case of Manubhai Bhailalbhai Patel v Richard Gottfreid
(19533} 20 EACA 81, the facts were that the plaintiff/respondent
wied the defendant/appellant, in detinue, When the plaintiff's case
osed, the defendant’s advocate opened his case and produced a
medical certificate that the defendant was ill and recommended
complete rest, and sought adjournment. This was opposed by the
pliintiff. Evidence was taken on this point by the trial Judge, who
iofused the adjournment, whereupon counsel for the defendant
withdrew and judgment was entered for the plaintiff, On appeal, Sir
Newham Worley, V-1, said at page 82:

It is of course not in doubt that any question of adjournment is a
matter within the discretion of the Judge of the court of trial and
the manner of its exercise will not be interfered wich if it appears to
an Appellate Court that all necessary matters have been taken into
consideration, | should like to define my approach to this appeal by
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respectfully adopting the words of Atkin, L.J., {as he then was) 0
Maxwell v Kaun (1928) 1 KB 645 at page 653, where he said:

[ quite agree the Court of Appeal ought to be very slow indeed §
interfere with the discretion of the learned Judge on such a questi
as an adjournment of a trial, and it very seldom does do so: bue of
the other had, if it appears that the result of the order made below
is to defear the rights of the pardes altogether, and to do that whi
the Court of Appeal is satisfied would be an injustice to one o
other of the parties, then the court has power to review such af
order, and it 15, to myy mind, its dury o do so.

His Lordship also quoted with approval a passage in the judgme .
of Scott, L.J. in Dick v Piller [1943] 1 All ER 627, at page 629, whichy
states:

It an important witness - a fortiori if he is a party - is prevented by
illness from attending the court for an adjourned hearing, at which h
evidence is, directly and seriously material, what is the legal duey off
the judge when an adjournment is asked for? My view, if he is satisfied
(1) of the medical face and (ii) that the evidence is relevant and may be
important, it s his duty to give an adjournment - it may be on terms
= but he ought to give it unless, on the other hand, he is satisfied dhat
an injustice would thereby be done to the other side which cannot be
reduced by costs,

The appeal was allowed (see also Arado Ntagazwa v Buyogera
Bunyambo [1997) TLR 242 and Cooperative and Rural Development
Bank v Filton {(Tanzania) Limited [1993] TLIR 284),

It should be emphasized that the decision whether or not to
adjourn a case is for the court to make, It cannot be imposed on
the court by the parties, even where the parties “consent” to such
an adjournment. In the case of Shabani Mbega and another v Karadha
Co. Ltd. and another (1975) LRT n. 13, advocates for the parties filed
a “consent letter” wanting to remove a case from the hearing list,
Onyiuke J, had this to say, at page 58:

An adjournment cannot be granted as of right but can anly be granted
for a sufficient cause. It involves therefore an exercise of discretion by
the court and this must be exercised judicially. To allow a “consent
letter” to have an automatic effect claimed for it cannot be said to
be a judicial exercise of discretion. It is an abdication of function, It
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takes the trial of a case out of the control of the court and makes the
advocates for the parties the final arbiters as to when it shall be tried,

His Lordship went on, at page 59

For these reasons, [ rule that a consent letter, filed by the advocares for
the parties can be no more than an application for an adjournment
or a notice of an intention to apply for an adjournment of a case.
It cannot affect the principle adumbrated in the Civil Procedure
Code that an adjournment ean anly he granted for sufficient cause. It
wauld be wrong for advocates to assume that once a “consent letter™
is filed, they are at liberty to advise the parties and their witmnesses not
o attend on the date fixed for the hearing of the case. It would be
equally unwise for advocates to wait tll the very last moment to file
their “consent letter” (see also, Damodar v fariwala [1980] TLR 31; and
Central Asbestos v Dodd [1972] 2 A1 ER. 1135, 1153).

I his principle was reiterated by the Court of Appeal for East Africa
i the case of A.S5. Maskint v George Mbugus and another (1976) LT
i, 62, in which the court held that although a consent letter might
I a factor which may be taken into consideration in an application
lor adjournment, such consent letter cannot almost certainly result
i an adjournment being granted.

By the provisions of Order 17, rule 1(2) of the Civil Procedure
( ‘ode, where a suit has been adjourned at the request of the plaintff
or by consent of both parties, such suit must be placed last in the list
ot pending cases. By a proviso to that sub-rule, as stated above, once
the hearing of the suit has been commenced, it must be continued
from day to day until all the witnesses present have been examined.
I he proviso adds that the court may adjourn the hearing to beyond
the following day only if the court finds that there are exceptional
reasons or where the circumstances are beyond the control of the
party or parties to the case.

As a sterner measure, the proviso adds that the mere fact that a
party's advocate is engaged in another court must not be a ground
for an adjournment, It is further provided that where a party applies
for an adjournment on the ground that his/her advocate is ill or
1» unable to conduct the case for any other reason, the court must
not grant the application for adjournment unless it is satisfied that
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the party making the application could not have engaged another
advocate in time,

In the same vein, the proviso further states that where 3 witness
15 present in court but a party or his‘her advocate is not ready
to examine such witness, the court may, if it thinks fit, receive
the evidence of the wirness and make such orders as it thinks fir
dispensing with the examination-in-chief or cross-examination of
the witness, as the case may be, by the party or his advocate not
present or not so ready.

Roule 4 of Order 17 of the Civil Procedure Code, as amended
by G.IN. Mo, 508 of 1991 provides that where the hearing of the suif
has been adjourned generally, the court must, if no application 88
made within twelve months of the last adjournment, dismiss the suit,

From these authorities, the position would appear to be that it 15
for a trial court to decide whether or not to grant an adjournment
and upon what terms. Since this is a judicial discretion, the discretion
must be exercised judicially, An adjournment must not be refused
where to do so would result in injustice being done to the parties,
It is however, for the applicant to show good cause for seeking an
adjournment, and good cause will depend on the circumstances
of each case. In the words of Woodroffe and Ameer Al “sufficient
catse’ :

. must depend on the circumstances of each particular case, and
precedents are not generally of use, The court, however, should act
reasonably and with indulgence rowards litigants where there is no
ground for imputing a deliberate intention to delay.

If an adjournment has been granted and on the day to which the
hearing of the suit is adjourned the parties or any of them fail to
appear, the court may proceed to dispose of the suit in one of the
maodes directed by Order 9, or it may make such other order as
it thinks fit (Order 17, rule 2, Civil Procedure Code). The modes
directed under Order 9 of the Civil Procedure Code have been
discussed in Chapter Eight of this book,

While Order 9 deals with the disposal of a case in the absence

of the parties or either of them at the first hearing, Order 17, rule
2 apphes to adjourned hearing, But the consequences may be the
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same, and a suit dismissed under rule 2 of Order 17 may be restored
under the provisions of Order 9.

The provisions of the rule make it clear that the court will not
auntomatically proceed to dispose of the suit if parties or one of them
fails to attend at the adjourned hearing. It may, in its discretion,
decide against proceeding with the suit and make some other order
as it thinks fit, In deciding what order to make, a court will bear in
imind what course will best serve the interests of justice,

Inn some cases, a party to a suit may be granted time, either to
praduce his evidence, or procure and cause his witnesses to attend,
or to do any other act necessary to the further progress of the suit.
[ such a case the court will allow him time within which to do
so. IF he fails to do that which he had been told or allowed to do
within the specified period, the court may, notwithstanding such
default, proceed to decide the suit forthwith (Order 17, rule 3, Civil
'racedure Code).

The distinction between the application of this rule and rule 2
above would appear to be that an order made under rule 2 can be
set aside and the suit proceeded with under the provisions of Order
4, rule 9: but where a court gives its decision under rule 3 of Order
| 7, such decision 15 a decision on merits and can only be set aside on
ippeal or revision. Such a decision, therefore, operates as res fudicata
(see Salemn Ahmed Hasson Zaidi v Fawd Hussein Humeidan [1960] 1
LA B2 - supra),

[t would also appear that rule 2 applies to cases where there
15 no material on the record on which the court can pronounce a
decision, while rule 3 presupposes that there is material before the
court on which it can proceed to pronounce a decision in the suit.

Another distinetion between the two rules is that rule 2 relates
to cases in which there has been a general adjournment, while rule
3 refers to cases in which the adjournment has been for the purpose
of enabling a party to do a particular act,

The purpose of the rule is obvious. It is intended to enable courts
to dispose of cases in which the parties are no longer interested. As
was stated by the Supreme Court of Kenya in the case of Fictory
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Construction Co. v A.N. Duggal [1962] 1 EA 697, at page 700
Edmonds, ].):

As stated by the rule, the court need not serve a notice on |
plancff in this regard, although it may do so as an act of benevolen
in order to give the plaintiff an opportunity of showing cause Wi
an order of dismissal should not be made,

It being a judicial discretion, a court must, therefore, exercise
Judicially. A case 15 not to be dismissed as a matter of course merg
because the parties or any of them have taken no step for that perie
A court must consider the matter first. As was stated by the court |
the Victory Constriction case (supra) at page 700: .

In any case not covered by the foregoing provisions in which g
application is made or step taken for a period of two years by eithel
party with a view to proceeding with the suit, the court may, withoi
netice, order the suit to be struck out for want of prosecution, an
then give notice of the order on the court notice board. In such
case, the remedy available to the plaintiffis to file a fresh suit, if he
not barred from doing so by the law of limitation (Order 17, rule
Civil Procedure Code - as amended by G.N. 508 of 1991).
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CHAPTER NINETEEN

The purpose of le 6 (cfir. 5 of the Tanzania Civil Pr

Caode, 1966} in iy view is to provide the court with adminis
machinery to disencumber itself of case records in which the pag
appeat to have lost interest (see also Kajjage v Byarushengo (1969) HE
. 351; and Fazal v Gulamalil {No. 13{1976) LRT n. 33).

HEARING OF SurTs AND EXAMINATION OF
WITNESSES

i the preceding chapters we have discussed the manner in which
Pleadings must be made, the appearance of parties, the mode
and contents of interrogatories and examination of parties, how
o compel the attendance of witnesses, and the drawing up and
tcording of issues in the suit. When all those matters have been
tealr with, the suit 15 ready for hearing. We now move on to the

The power of dismissal under these provisions is discretiona ; :
i tial hearing of suits.

Who has the Right to Begin?

Ihe order in which parties will be required to produce evidence
depends, largely, on the question as to who has the burden of
jrioving a particular issue. In general, the plainaff, being the person
whio asserts facts on which his cause or causes of action are founded,
liis the right to begin. But if the defendant admits the facts alleged
ot asserted by the plaintiff but contends that either in point of law or
vin some additional facts alleged by him the plaintiff is not entitled
10 any part of the relief which he seeks, then the defendant will have
the right to begin, in that the burden of proving those additional
Lic s lies on him (Order 18, rule 1, Civil Procedure Code),

Rule 6, unlike rule 2 of Order 16, makes no provision for notices
the parties, but in order that a plaintiff may not be entirely shut out A
his remedy against a defendant in the event of his suit being dismissg
specitic provision is made in rule 6 allowing plaintiff, subject to
law of limitation, to bring a fresh suit, However, where a court de
adopt the benevolent procedure of giving a plaintff an oppartunity §
showing cause against an order of dismissal, the decision thereon is ol
which is entirely within the discretion of the court, and, even wh.
a plaintiff has taken no steps of any kind, a court may still decide ng

to dismiss the action if, in its opinion, the interests of justice so dictal I'he question as to who has the right to begin, therefore, must

b determined by the rules of evidence. The expression “burden
ol proof” or “onus probandi” is defined in many ways depending
upon the sense in which it is used. In this context, the expression
i used to mean the obligation of proving alleged facts, tha is, the
vbihganion to adduce evidence to prove or disprove an alleged fact
ind the failure to discharge which will mean risk of failure in the
¢ anes S0 the burden of proot in any case is on him who would fail if
o evidence at all were given by either side in the case (see section
111 of the Tanzania Evidence Act, 1967).

Therefore, whoever desires any court to give judgment in his
Livour as to any legal right or liability of the other party dependent
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on the existence of facts which he asserts must prove by evider
that those facts exist. Such person is said to have the burden of prg
and so has the right to begin. f

So, if in a suit for damages for injuries arising out of a ma
accident, the plaintiff alleges that the defendant was negligent, il
the defendant denies that allegation, the plaintift has the right’
begin. If, on the other hand, the defendant raises a prelimi
objection that the suit is not maintainable because, say, it is res judig
or is time barred, then the defendant has the right to begin on '-'I
particular abjections.

The Procedure at Hearing

On the day the suit comes up for hearing either for the first time |
on any other day to which the hearing is adjourned, the party wi
has the right to begin will state his case and produce his evidens
in support of the issues which he is bound to prove. The other pa

will then state his own case and produce his evidence (if any) a

may then address the court generally on the whole case. Thereali

the party beginning may reply generally on the whole case (O
18, rule 2, Civil Procedure Code).

There are cases in which several issues are framed and record®
and the burden of providing some only of which lies on one and thi
of proving the rest lies on the other party. In such a case, the pa
beginning may, at his option, either produce evidence on those issul
or reserve it by way of an answer to the evidence produced by th
other party; and, in the latter case, the party beginning may produg
evidence on those issues after the other evidence so produced I
the party beginning; but the party beginning will then be entided §
teply on the whole case (Order 18, rule 3, Civil Procedure Code )

The evidence of the witesses who are present must be takel
on cath and orally in open court in the presence and under
personal direction and superintendence of the presiding judge
magistrate. [t should, in general, be in narrative and not in questiol
and answer form, and must be signed by the presiding judge ol
magistrate (Order 18, rules 4 and 5, Civil Procedure Code).
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[ 2 witness is about to leave the jurisdiction of the court, or if there
W sutticient reason why his evidence should be taken immediately,
thie court may, on the application of any party or of the witness, at
iy time after the suit has been instituted, take the evidence of such
witness. This, of course, must be done in the presence of both or all
thie parties (Order 18, rule 11, Civil Procedure Code).

[he rule that the evidence of witnesses should not be in
juestion and answer form is not absolute, There are times when the
nature and importance of a question or the importance of an answer
1 it 15 such that it is necessary to record both the question and the
snswer to it In such an event it is perfectly proper for the presiding
Judge or magistrate to record or cause to be recorded such question
and the answer thereto on application by any party or his advocate
il there appears to be a special reason for doing so (Order 18, rule 6,
L vl Procedure Code).

Another occasion when a question may be recorded is when
i particular question has been objected to and there appears to be
iy special reason for recording the question, the objection and the
name of the person making the objection, together with the ruling
ol the court on the objection (Order 18, rule 7, Civil Procedure
{ode),

The foregoing rules, it will be noted, do not set out the
panner in which witnesses should give evidence, Although this is a
wibject which belongs to the province of the Law of Evidence, it is
wiliciently important to warrant mention here,

As a general rule, all witnesses must be examined in open
court and on vath or affirmation, that is, they must swear or affirm
(depending on their religious faith) to tell the truth, the whole
truth and nothing but the truth. The only exceptions to this rule
ate children of tender years, who, if the court is satisfied, after due
iiquiry, that although they are sufficiently intelligent to appreciate
Uhe value of telling the truth, they do not know the nature, value and
obligations of an cath, Such witnesses may give evidence without
l'wing swarn or affirmed.

Generally speaking, there are three stages in the examination
o witnesses: in examination-in-chief, the party calling the witness
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examines him, that is, he asks the witness all questions the ansy
to which will support his case.

The object of examination-in-chief, therefore, is to let @
witness give all the material facts which the witness knows and @
which the case of the party calling him wholly or partly depends
is, therefore, most important that the party calling the witness my
extract from the witness as much of the material facts in his fa i
as the witness knows or remembers.

When examination-in-chief has been completed, the opposi
party is given the opportunity to examine the witness. This is ¢z
cross- examination. Its purpose is to test the accuracy and truthfulng
of the witness, to destrov or weaken his evidence, or show that th
witness is unreliable, or to extract from the witness evidence whig
is favourable to the party cross-examining the witness,

When cross-examination is over, the party calling the witne
will, if he so desires, examine the witness again. This 1s called
examination. The purpose of re-examination is, so to speak, to me
holes or repair the damage done by cross-examination. It is the lu
opportunity a witness has of explaining vague statements or appare
contradictions revealed in cross-examination. |

Leading Questions

Examination of witnesses must not be done haphazardly. It muyl
follow well-defined rules of evidence. For instance, in examinatio '
in-chief, you may not, generally speaking, ask leading questions ane
4 party may not cross-examine his own witness unless the witne
has turned “hostile” and the court has given permission to the par
to cross-exammine the withess,

Remarks on Demeanour of Witnesses

The purpose of a trial is to arrive at the truth, and the truth is usuall
to be found in the evidence of the witnesses. In deciding whether of
not to believe a particular witness, a judge or magistrate is assisted,
among other things, by the demeanour of the witness, that is, the
manner in which the witness comports himself as he gives evidencg
The witness's hesitation, his confidence, calmness or precipitane
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¢, ought to be watched carefully by a trial judge or magistrate
Wi they have a lot to reveal about the witness and his evidence (see
tder 18, rule 8, Civil Procedure Code),

It is for this reason that findings of fact by a trial court are not
Migchtly interfered with on appeal. It 1s appreciated that a trial judge or
Wpistrate has had the advantage of seeing and hearing the witnesses
W they gave evidence, and his decision as to which witness to believe
wiil which one not to believe 15 based as much on the evidence as
b the demeanour of the witnesses. As was stated by Lord Shaw,
Wterwards Lord Dunedin, in the case of Clark v Edinburgh Tramway
Lo (1919) S.C. (HH) 35

Witnesses without any conscious bias towards a conclusion may have
in their demeanour, in their mananer, in their hesitation, in the nuances
of their expressions and even the turn of an eyelid, left impression upon
the man who saw and heard them which could never be reproduced

ina printed page.

It 15 for this reason that a judge or magistrate 15 permitted to record

o cause to be recorded such remarks as he thinks are material,

Jpecting the demeanour of any witness while under examination.

It 15 suthicient if he inserts, in appropriate places in the record, remarks

el as “reluctant,” “evasive,” “hesitant,” “precipitate,” "unreasonably
pelnses to answer questions,” and 5o on,

He-call of Witness

It wometimes occurs that after a witness has given evidence, either of
the parties or the court may be of the view that some material facts
toowhich the witness could have testified has been omiteed. In such
i event, the court may, at any time during the hearing of the suit,
iv-call such witness and, subject to the rules of evidence, put such
yuestions to him as the court thinks fit (Order 18, rule 12, Civil
Iocedure Code),

Itecord in Shorthand

livariably, evidence of witnesses is recorded in long hand by the trial
Judgze or magistrate himself, and as nearly as possible in the words of
1l witness, but in the language of the courr.
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However, a judge or magistrate may direct a court stenography
to make a shorthand record of the whole of, or the substance of, th
evidence of any witness, or ather proceedings. .

In such a case, the shorthand record must be transcribed
typewritten as soon as practicable thereafter by the same or am
other court stenographer who must certify the resultant transcrip
to be correct and complete, and thereupon it will form part of thi
record (Order 18, rule 9(1) and (2}, Civil Procedure Code).

The expression “court stenographer’ here means any persof
appointed by the Chief Justice to be court stenographer (Order 18
rule 43, Civil Procedure Code),

But with the never-ending shortage of qualified stenographe
a judge or magistrate would do well to settle for the grim prosped
of having to record all the proceedings himselfin his own long hand
until such time when he is saved by technological advances, which
is the hope of all of us,

In the Event of Death, Transfer, etc.

If a judge or magistrate is prevented by death, transfer or other cause
from fnalizing the trial of a suit, his successor may deal with any
evidence or memorandum taken down or made under the rules
discussed above as if such evidence or memorandum had been taken
down or made by him or under his direction, and may proceed
with the suit from the stage at which his predecessor left it. The
same procedure applies, mutatis mutandis, to evidence taken in a suit
transferved under the provisions of section 21 of the Civil Procedure
Code (Order 18, rule 10, Civil Procedure Code),

Where ina suit any question has arisen as regards any property
or thing, the court may, at any stage in the suit, inspect such property
or thing {Order 18, rule 13, Civil Procedure Code). For instance,
if, in a suit for vacant possession, a plaintiff claims that he has
oftered reasonably equivalent alternative accommodation, and chat
if an order for vacant possession is not made, he will suffer great
hardship because his present accommodation is quite inadeguate,
then the court may, at any time of the hearing of the suit, inspect
the two properties in question in order to determine the question of
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reasonableness of the alternative accommodation and the hardship
that would be experienced by the plaintiff if an order tor vacant
possession 18 not made.

Mo Case to Answer

[he Civil Procedure Code Act, 1966, does not provide for “no case
{0 answet situation, The expression “no case to answer’ means a
subrmission by a defendant (as by the defence in criminal pmceeﬁdingsj
it the close of the plaintiff’s (or prosecution’s case} that the evidence
adduced does not establish a prima fade case on which the court
could hold the defendant liable and so the court should dismiss the
¢ 1se without calling upon the defendant (or the accused) to adduce
evidence in rebuttal,

[ 2 civil case. as is the case of an accused person in a criminal trial,
Jiould the defendant make a submission of no case to answer, and
Uhe court rules that there is a case to answer, the court will proceed
tor hear the evidence of the defence and thereafter pronounce a
fial decision on the whole case as to the liability or otherwise of
iy of the parties in the suit on the basis of the issues framed. If the
Jefendant elects to give no evidence after the submission of no case
wr answer has been turned down, then the court will consider the
cvidence on record and finally decide the case having regard to such
“vidence and the burden of proof required to be discharged in the
Eiven case.

On the basis of the foregoing, it would be wrong for a court
(s finally decide the case on a finding that there is a case to answer
without receiving the evidence af the defence in rebuteal, unless, of
course, the defendant elects to give no evidence in his defence (see
aikin Air Conditioning (EA) Ltd v Harvard Uiversity [1996] TLR 1)

To put it differently, a submission of no case to answer in. a f:i‘-’ﬂ
case should be dealt with in the same manner as it is dealt with in a
criminal case,

What, then, is the test to be applied in determining whether or
1ot there is no case to answer? It would seem that the test is more or
less similar to the test applicable in criminal cases as reiterated in the
case of Ramanlal Trambaklal Bhatt v R [1957] 1 EA 332. In civil cases,
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the test was well restated in the case of Mualimu Panl Jolin Mhozya
Autorney-General [1996] TLR 229 in which Samarta, LK. (as he
was) stated, at page 237

A submission of no case to answer in a civil case stands on the s
footing as a submission of no case to answer in a criminal CASE, |
that there is a difference in the standard of proof, What, then, is t i
test to be applied when such a submission is made? As | understa
the law, when the dismissal of the plaintiff’s case on the basis that |
case has been made out is prayed for, the court should not ask its _
whether the evidence given and/or adduced by the plaintiff esrablishes
what would finally be required to be established, but whether there
s evidence upon which a court, applying its mind reasonably
such evidence, could or might (not should or ought to) find for the
plaintiff, The submission of no case to answer cannot be upheld if
there is sufficient evidence on record an which a court might make
a reasonable mistake and enter a judgment for the plaintiff, Whereas
the test to be applied at the close of the defendant’s case is what ought
a reasonable court to do? The one to be applied in determining the
validity or otherwise of a submission of no case to answer is what
might 4 reasonable court do?

Final Submissions

As we have seen, a party who has the right to begin states his case,
that is, he sets out in a summary form what he intends to prove
in the case. After the evidence of both sides has been given, the
detendant will then address the court generally on the whole case,
and the plaintiff will also address the court generally on the whole
case. These final addresses are usually referred to as final submissions,

What, then, is the purpose of final submissions? The purpose of
final submissions is to enable the parties or their advocates to point
out to the court the material facts which each party has established
in his favour, the strength on the party'’s case both as to the evidence
adduced and the applicable law, and to appeal to the court to find
for such party. Final submissions are also used for the purpose of
pointing out any weaknesses in an opponent’s case,

To that end, therefore, in his final submission, a party or his
advocate will emphasize the strong points in his case, play down
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his weak points, dramatize the weaknesses in the opponent’s case,
invite the court to believe his witnesses and disbelieve those of the
upponent, and appeal to the court to hold in his favour,

In order to put final submissions to their effective use, then,
parties must not approach them perfunctorily. One needs to master
the facts brought out by the evidence, and the principles of law that
are applicable. Besides, one must have what is sometimes called the
art of persuasion. In other words, one must prepare his speech.

Generally speaking, a speech in final submission consists of
a4 review of the evidence in as much detail as may be necessary
depending on the nature and complexity of the case, L'L'!ﬂ]lll]t?llt‘i o
the highlights of the case, and explanation on the weak points of the
party’s case, a review of the authorities favourable to the party’s case,
and, in conclusion, a prayer to the court to find in his favour.

In order to be able to do this effectively, a party or his advocate
niust have examined or cross-examined the witnesses fairly well,
kept a record of the proceedings or the substance of the proceedings,
and made thorough research on the law, In short, he must be Fuﬂ.}'
familiar with the facts of the case and the relevant authorities in his
Frvour as well as those against him.




CHAPTER TWENTY

AFFIDAVITS

ArrIDAVITS AS EVIDENCE

As we have seen, as a general rule, evidence in a trial must be orally
given, that is, that witnesses must appear before the court which is
seized of the matter and testify before it to the matters material to
the suit in question.

However, if sufficient reason is shown, the court may at any time
order that any particular fact or facts should be proved by affidavit
or that the affidavit of any witness should be read at the hearing on
sich conditions as the court thinks reasonable (Order 19, rule 1,
il Procedure Code).

Now, what is an affidavie? In its general sense, an affidavit is
v written statement which contains matters which the deponent
knows or believes to be true and which statement has been made
on oath or affirmation.

An affidavit produced at the hearing of a suit under the foregoing
provisions, therefore, becomes a substitute for the oral evidence of
sich deponent,

An order that an affidavic be produced in place of oral evidence
nust not, however, be made where it appears to the court that
cither party bona fide desires the production of a2 witness for cross-
examination and that such witness can be produced. In such a case,
the witness must be summoned to give evidence orally so as 1o
cnable the party wishing to cross-examine him to do so (Order 19,
rule 1 - Proviso).

In other cases, where evidence has been given by affidavie, the
court may, at the instance of either party, order the attendance of the
deponent for cross-examination. In such an event, the attendance
must be in court, unless the deponent is exempted from personal
appearance in court, or unless the court otherwise directs (Order 19,
rule 2, Civil Procedure Code). These provisions, it 18 apparent, are
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there because it is generally recognized that cross-examination |
very effective means of testing the truthfulness of a witness.

ForM AND CONTENTS OF AFEIDAVITS

An athdavit must contain those matters to which the depong
would have deposed orally as a witness in court in the case. Affidavi
therefore, must be confined to such facts as the deponent is able |
his own knowledge to prove (Order 19, rule 3{1), Civil Procedu
Code),

This rule ensures that the rule against hearsay evidence is
circumvented by parties by using affidavits whose contents are
within the deponent’s own knowledge to prove.

The only exception to this rule is in the case of interlocuto
applications, In such applications, a deponent may depase to matte
of his own belief but even in such a case the deponent must staf
the grounds upon which such belief in such mateer is based, I
affidavits in interlocutory applications, then, a deponent must specily
which of the matters in his affidavit he knows of his own pv:rsml
knowledge to be true, and which ones he believes to be true and o
what grounds (Order 19, rule 3(2), Civil Procedure Code).

In the case of Thesen-Stahlunion Export v Kibo Wire Industrie
(1975) LRT n, 54), the applicant, in a chamber application, asket
for leave to defend a suit under Order 35, rule 3 and for an ord
rejecting the plaint under Order 7 of the Civil Procedure Code, Iy
his affidavit in support of the application, he stated, inter alia:

3{a} Asstated in paragraph three of the plaine the said Bills of Exchangg
were drawn by the plaintiff, They were drawn in Germany and g
not stamped,

(b} I am advised and verily believe it to be true that if the said bill
required stamp duty and if they are not stamped, and ifﬂcEDt’L‘liﬂ.
to the laws of West Germany they are null and void, then thi
Honourable court should apply the law of West Germany as the
proper law governing the said bills of exchange. ’

7. The plaintiff i not entitled to sue my company on the bills
exchange.
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Alter quoting Order 19, rule 3 of the Tanzania Civil Procedure
Cnde, the Court, Onyiuke, J., said, at page 21%:

The present application is an interlocutory application and a5 such
statements of belief may be admitted but the ground chereof should be
stated. An affidavic must depose to facts cither within the deponent’s
personal knowledge or obtained on information, the sources of which
are set out therein, It should not be used as an occasion to enter inte
legal discourses or to pose hypothetical arguments. This will defeat
the very purpose of an affidavit which is to set out facts on which
a party intends to rely either as the basis of a legal submission or the
existence of which will found the application sought. Turning to the
instant application the assertion that “the plaintiff is not entdtled o sue
my company on the said bills of exchange™ is a conclusion of law and
not a statement of fact. No grounds for such an assertion were set out
in the affidavit. Paragraph 3(1) of the affidavit. .. did not contain any
statements of face but was a mere narration of hypothetical situations
as embarrassing as they were vaguoe. [t did noc state thar the balls which
were drawn in Germany required to be stamped according o that
law or that they were null and void if not stamped (sec also Premchand
Raichand Led and another v Quarry Services of East Africa Lid and others
[1969] 1 EA 514) and Salima Fiad Fowm v Registrar of Cooperative
Societies and Three others [1995] TLI 75).

| is Lordship accordingly struck out paragraphs 3 and 7 of the
ilidavit as being “vague and embarrassing” (see also Assanand and
Sons (Uganda) Limited v East African Records Limited [1959] 1 EA 360,
'|{14]|.

What form, then, does an affidavit take? To start with it must
lave a title: that is, the cavse or matter in which it is sworn; the name
ol the court before which such cause or matter is: and the names of
the parties to the suit, cause or matter, Next, it should have the name
and address of the deponent, and the matter of the affidavit. After
that, will come the matter or facts which the deponent has to swear
1o the eftect that che deponent swore or affirmed to the contents of
the affidavict on a particular day, date and wvear and before a person
whe is duly authorized to administer such oaths or affirmarions,

In Tanzania, the Oaths {Judicial Proceedings) and Statutory
|Yeclarations Act, 1966, has the list of persons authorized to
administer such oaths.



CHAPTER TWENTY ONE

JuDGEMENT, DECREE AND INTEREST

JUDGEMENT
efinition

When a court has heard all the evidence and final submissions, it
proceeds to prepare and pronounce a judgment in the case either
it once or on some future day. If a judge or magistrate puts off the
pronouncement of a judgment to some future day, he is said to have
“reserved” such judgment. This, a judge or magistrate will usually
dis, particularly in cases involving complicated questions of fact and/
or law: But if he does put off the pronouncement of the judgment
i some future day, due notice must be given to the parties or the
wlvocates of such party (Order 20, rule 1, Civil Procedure Code). To
wate the obvious, a judgment must be based on evidence adduced
(s Rashid Neungu v Ally Mohamed [1984] TLR 46).

What, then, is meant by the term “judgment?” In a civil suit, a
jidgment may be defined as a reasoned account and analysis of the
rvidence, findings of fact thereon, an exposition of the principles
ol law applicable to such facts, and the decision as to the rights and
litbilities of the parties to the suit. In other words, a judgment is
1 written document which resolves the issues in a suit and finally
determines the rights and liabiliies of the parties in the suit. In
the language of the Civil Procedure Code, a judgment means the
statement given by the judge or the magistrate of the grounds of a
decree or order (see section 3, Civil Procedure Code).

For reasons that are obvious, a judgment must be written by, or
reduced to writing under the personal direction and superintendence
of, the presiding judge or magistrate in the language of the court,
and must be dated and signed by him. The date must be that on
which such judgment is pronounced in open court.




} B.D. Chipe
Civil Procedure in Tanzawia: A Students Manual

The Contents of a Judgment

From the above definition of a judgment, it will be clear as to wi
a judgment should contain. The Civil Procedure Code provides tl
a judgment must contain a concise statement of the case, the pa
for determination, the decision thereon, and the reason for sul
decision {Order 20, rule 4, Civil Procedure Code). It further provi

that in suits in which issues have been framed, the court must st
its finding or decision, with reasons thereof. on each separate i
unless the finding on any one or more of the issues is sufficient {8
the decision of the suit (Order 20, rule 4, Civil Procedure Code),

There is no rule of thumb as to the exact form a Judgmey
should follow. Different people use different styles, All that reall
matters is that the judgment should be so formulated as to contain |
concise statement of the case, the points in issue, a decision on eag

of such issues, and reasons for the decision (see Kasusura v Kabuy
[1982] TLR 338).

For what it is worth (and it is by no means immutable), lg
me describe here my own way of preparing a judgment. The first
paragraph, which must be below the title “Judgement”, stares with
. description of the parties and the subject-matter of the suit, For .
instance, in a suit for recovery of arrears of rent, mesne profits and
vacant possession, the judgment will start with something like chis;

The plainaffin this suit, A.B., claims from the defendant, C.1D., arrears
of rent, mesne profits and vacant possession in respect of the suif

premiscs situate on Plot No, 20 Block K. in 2, township. The defendant
has denied Liability,

That gives a reader a clear idea of what the suit is all about.

The next paragraph sets out the issues as framed and recorded
by the court. After the issues have been set out, the evidence of
the plaintiff and his witnesses is then summarized. Next follows a |
summary of the evidence for the defence. But care must be taken

ta ensure that all the evidence material for the determination of the
1ssues in the suit is covered.

When all the evidence has thus been summarized, the
Judgment goes on to evaluate such evidence, Here, discrepancies and
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inconsistencies, corroborated account, the value of any documentary
evidence, the credibility of witnesses, the probability or improbability
ol certain facts asserted by the witnesses, etc., are dealt with.

After evaluating the evidence, the judge or magistrate points out
what facts he finds proved and which ones have not been proved
and why, He must take care to make specific finding on each of the
isues proved and record his reasons for arriving at such findings of
fact.

When that has been done, the judgment will deal with the
principles of law applicable in the case and relate those principles
of law to his findings of fact, and thus arrive at conclusions as to
the rights and liabilities of the parties. The judge or magistrare will
then sign the judgment and date it as of the date of delivery of the
judgment.

In preparing a judgment, one of the important things to
remember is the burden of proof. In civil cases, the standard of proof
1 on a balance of probabilities or on a preponderance of probabilities,
and the burden of proof on any issue is on the party who asserts a
fact on such issue.

A Judgement must be Pronounced in Open Court

As pointed out above, a judgment must be pronounced in open
court. An open court means a place to which the public has free and
unhindered access to listen to the court proceedings, and it is usually
1 courtroom, This requirement springs from the principle that justice
must not only be done but must also be seen to have been done, and
this requirenient applies as much to civil as to criminal cases.

A court, however, has discretionary power to try a suit and/
or pronounce a judgment in camera. In other words, a court may
exclude the public. It will do so where it is of the opinion that to
do so would be in the interests of justice. This discretion, however,
must be sparingly used, and used only for a most compelling reason.
This point was made abundantly clear by the Court of Appeal for
Eastern African in the case of Muriw and others v B (1955) 22 EACA
417. In that case, the trial judge had excluded the public and the
press from the court when he began to read his long judgment
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but he readmitted them after he had read about one third &
Judgment in the presence of the accused person and their adwy
On appeal, the Court said, at page 420 :

- we must emphasize with all the powers at our command
seemingly wide discretion given to a judge or magistrate il
provision of section 77 should anly be exercised for a most com
reason. Both section 77 and 188 by the very wording used in i
indicate that a court of law must ordinarily be open to the publie
times, and in exercising the power to exchide we hope that no
or magistrate will overlook the general principle that justice m
anly be done but must be seen to be done.

That, of course, was a decision in a criminal case, but it app
equally to civil cases. A court may exclude the public in cases wii
a fair trial or proceeding cannot be had, owing to possible dan
of molestation or intimidation of witnesses or the parties to the &
by restless or violent members of the public, or where the nature
the evidence deposed or to be deposed to is such that its publicip
would not be in the interests of national security, or where it |
thought desirable that loafers and young persons should not hear t
evidence to be adduced, such as in some exceptional circumstanc
in matrimonial proceedings (c.f. section 84 of the Law of Marriag
Act, 1971).
What in practice amounts to an open court will depend on th
circumstances of each court. The usual place for conducting cout
proceedings, is of course, in a courtroom, But there are places where,
owing to shortage of courtrooms or other reasons, cases are heard iy
chambers of magistrates. In such a situation, such chambers must be
open to the public in the sense that the public must have free and
unhindered access thereto to listen to court proceedings.

Pronouncement of Judgment by a Succeeding Magistrate

It sometimes happens that by reasons of death, transfer or other
sufficient cause, a judge or magistreate ceases to exercise jurisdicoion
in a particular place before pronouncing a Judgment which he
has prepared. In such an event, the succeeding judge or magistrate
may pronounce the judgment which has been written but not
pronounced by his predecessor (Order 20, rule 2, Civil Procedure
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wle). Such judge or succeeding magistrate will then sign and date
4 of the date the judgment is pronounced.

(M REE

[Helinition

bR :
decree is defined in section 3 of the Tanzania thld! 1:?1&?3&

| i i : cation
e Act, 1966, as meaning the formal expression of an adjud:

wliich so far as regards the court expressing it, ccmc]usu._relb':r‘dute :::.11;1::;
the rights of the parties with vegard to all or any of t er;;:l L
Lontroversy in the suit and may be 1:1l:h.r.=.r preliminary -:.} _ It;;m -
Aeemed to include the rejection of a plaint and the delr,:?: Eur{a s
iy question within section 30 or sucltion 89 ofrh;:lj{_,n :; ;ua i
wot include an adjudication from whi.ch an appeal lies a ; w}ﬂp.m”
{fom an order or any order of dismissal for default (see Mans

[ lowse Ltd v_fohn Stansbury Wilkinson (1954) 21 EACA 93.102}.‘1 |

A decree is said to be “preliminary” when further -P.mC-T ufi
live to be taken before the suit can be i‘]iiptxst‘d of. IF is said tnﬂm
{inal” when the adjudication completely disposes “ui the suit.
vome decrees may be partly preliminary and partly final,

[ constitute a final decree, therefore, qthere mxfﬁ; hawve p:;!]a‘;ll
Jecision expressed in a suit on the rights L-.'i the pn_rtlurfh:ts Ltiid :im]
o anv of the matters in dispute in the particular suit, \T-d]-c 2 .n i
. nl'n:!rusi\-‘el\r determines those rights as far as the deciding Lqun &
. H]l(‘.t‘l‘llt‘l.".r.'md the decision must lmm_: bf.:en a ﬂ}tn?.l e:-cE::iffﬂordcr
an adjudication. Generally speaking, a finding on :u;. leafue C ot
s not a decree, and an appeal lies from a decrcF while no a.pp Paes
from an order unless it is one of the orders listed in section
Oirder 40 of the Civil Procedure Code.

To put it succinctly, in general, A decree is1a summ:lr:,-; r;:’ :1::
contents of a judgment, the person in whose tavolur a I}L; i ﬁ
been passed is called a decree-holder, and he aganst wh :
passed is called a judgment-debtor.
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Contents of a Decree Neoree for Delivery of Movable Property

I the suit is for movable property, and the decree is for delivery of

A decree, being a formal expression of the contents of a deciy
S h movable property, the decree must also state the amount of the

or judgment, must agree with the judgment. It must contain §

| name of the court passing it, the number of the suit, the nag Whoney to be paid as an alternative if delivery cannot be effected
| L R
and descriptions of the parties to the suit, and the partlcu]a W rder 20, rule 9, Civil Procedure Code).
the ¢l 2 Jie i e ; : 3
| ; aim. It |111|}t ;““her clearly specify the relief granted or 0 S0 if the decree is for delivery of a motor vehicle, say, a car,
detern o H ¥ 3
nination of the suit. Besides, it must state the amount (if any) Wie decree must sufficiently describe the car, say, by its make and

! costs incurred in the suit, and by whom or out of what property i
in what proportions such costs are to be paid. It must also show
date of the day on which the judgment from which it is extract
was pronounced, .

pistration number, and must state the amount af money to be paid
U the motor vehicle cannot be delivered for one reason or another,

Diecree for Payment of Money

. 3

When a decree has been drawn up, it will be duly signed |
the judge or magistrate, sealed with the Court Seal and dated ag
the day on which it 15 extracted (Order 20, rule 7, Civil Procedul
Code).

As with pronouncing judgments, where a judge or magis
has vacated office or ceased to exercise jurisdiction in a partic
court after pronouncing the judgment but before signing the decr
his successor may sign a decree drawn up in accordance with such
Judgment.

Where the decree is for payment of money, the court may, for
sithicient reason, at the time of passing the decree, order that the
paviment of the decretal amount should be postponed or should
be made by instalments, with or without interest, notwithstanding
wwthing contained in the contract under which the money is
jrivable (Order 20, rule 11(1), Civil Procedure Code).

After such a decree has been passed, the court may, on the
application of the judgment-debtor and with the consent of the
e ree-holder, order that payment of the decretal amount must be
pestponed or made by instalments on such terms as to the payment
ul interest, the attachment of the property of the judgment debtor,
or the taking of security from him or otherwise as it may think fit
(¢ irder 20, rule 11(2), Civil Procedure Code),

An order for payment of a decretal amount by instalments
nust not be made arbitrarily. Such an indulgence ought not to be
piven where, for instance, it would constitute a virtual denial of the
phiintifts right. In the case of A, Rajabali Alidina v Remtulla Afidina and
mether [1961] 1 EA 565, the facts were that five days betore the rest
ol his goods were attached by creditors, the respondent purchased
woods from the appellant which he sold at a profit the same day on
ninety day’s credit, Subsequently the respondent was duly paid, but
he failed to pass on any portion of the money to the appellant, and
when the appellant applied for payment the respondent offered him

Types of Decrees

Decree for Recovery of Immovable Property

IFthe subject-matter of the suit is immovable property, say, a building
the decree must contain such description of the property as wil
sufficiently identify it. If it is property registered under the Land
Registration Ordinance (Cap. 334 of the Revised Laws), the dec
must specify its title number (Order 20, rule 9, Civil Procedur
Code).

For instance, if the property is situate in Dodoma tow nship, and
it is registered under the Land Registration Ordinance, it may
described thus:

Building situated on Plot No, 15

Block 3, Hazina, LD, No, 2569

| In Dodoma Township,
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twenty percent of the price in settlement. The appellant rejects
this ofter and sued for the price. He obtained judgement for 6,669
- including costs, whereupon the respondent sought and obtained
from the magistrate an order for payment by instalment of TShs 78
per month. The appellant appealed against the order for paymen
by instalments complaining, infer alia, that the magistrate had give
no reasons for making the order, The High Court held that in the
circumstances of the case there was vircual denial of the appellanty

right, The court quoted with approval the case of Rati v Kunji
{(1932) 54 All 539 in which Baoys, |, said:

The result of this decree is that it would take the plaingff more thal
seven years to recover the amount now due to hint ..., 1t is manifi
that the amount of the instalments and the period for their repaymenl
15 a matter for the discretion of the court; but it is a discretion which
to be exercised within bounds, The exercise of it in the manner of thi
present suit constitutes a virtual denial of the plaincffs righes.,

Eatlier, the Court had this to say, at page 566

All commentators on the Civil Procedure Code agree that the courth
discretion to order payment of the decretal amoune in instalments 18
ane which must be exercised in a judicial and not arbitrary manne
The onus is on the defendant to show that he is entitled to indulgence
under this rule, [t is for the defendant to show “sufficient reason” fi
indulgence being shown to him.

There has to be a sufficient reason for making an order for payment o
the decretal amount by instalments. And what constitutes “sufficient
reason”? That, of course, will depend on the circumstance of each
case. But it has been held that matters which should be taken into
consideration by a court in deciding whether or not “sufficient
cause” exists are these:

1) The circumstances in which the debt was coneracted:
b) The conduct of the debtor;
¢)  His financial position; and

d) His bona fide in offering to pay a fair proportion of the debt ab
once {see Alding’ case (sepra)),

1Y Chipeta
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In the case of Keshavfi Jethabhai and Bros Limited v Saleh Abdulla
[1959] 1 EA 260, Crawshow, ], had this to say, at page 261:

Whilst the courts must be jealous of the creditor’s righes, they must
consider each case on its merits and exercise their discretion accordingly,
and [ apprehend it would be wrong for this court to interfere with the
exercise of that discretion unless the magistrate had acted on some
wrong principle or had failed to exercise his discretion judicially.

I'he Court also quoted a passage in Woodraffe and Ammeer Ali on The
Civel Procedure Code (2™ Edition) at page 8649, which states:

“Sufficient reason’ - The existence of this will depend upon the facts
of the particular case. The court will consider the circumstances under
which the debr was contracted, the conduct of the debror, his financial
position, and so forth, and instalments should be directed where the
defendant shows his bona fides by offering to pay anything like a fair
proportion of his debt at once,

[he Court went on and referred to the Indian case of Binda Prasand
i Medho Prasand and others (1879) 2 AlL. 129, in which Turner, ., said

at page 132

There are some instances in which debts are contracted withoue any
specific agreements as to the time of payment, and when it is shown
that dealings have been conducted on this footing and no injury is done
to creditor by ordering payment by instalments, bur when a contract
is distinctly made for payment on a date certain for the purpose of
enabling the credit to obtain punctual payment, the circumseances that
the payment is secured by an hypothecation of property ought not ta
deprive him of that right,

lhe Court further referred to the case of Sawatram Ramprasad v
haperial Bank of India, (1933) AIR. Nag 330 in which the Court said,
i reference to the case of Mohamed Akbar Khan v Rasturchand Daga;

v I8 Tadd down that the mere fact that the debtor is hard pressed
or is unable to pay in full at once, is not sufficient reason for granting
instalments and thar ordinanly he should be required to show his o
fide by arranging prompt payment of a fair proportion of the debr.
We are in respectful agreement with chis interpretatzon of the law bue
find great difficulty in constructing the last observation in the way
desired by counsel for the plaineff, i.e; that prompt payment of a fair
proportion of the debt is a condition precedent for the exercise of the
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discretion of granting instalments. Each case has to be decided on

own merits, the predominating factor being of course the bona fil
of debror,

Decree for Possession and Mesne Profits

In a suit for recovery of possession of immovable property and [
rent or mesne profits, the court may pass decree: (1) for the possessia
of the property: and (2) for the rent or mesne profits which ha
accrued on the property during a period prior to the institution
the suit or, 1f the same are not certain, a direction in the decree for I
inquiry as to such rent or mesne profits from the institution of il
suit until (a) the delivery of possession of the property to the decrog
holder, (b} the relinquishment of the possession by the judgment
debtor with notice to the decree-holder through the court, or (i
the expiration of three years from the date of the decree, whichew
event is the earlier (Order 20, rule (1), Civil Procedure Code).

Where an inquiry is directed under (2) or (3) above, a fingl
decree in respect of the rent or mesne profits must be passed Il
accordance with the result of such inquiry (Order 20, rule 12(2)
Civil Procedure Code).

Decree in Suit for Dissolution of Partnership

I a suit for dissolution of a partnership, or the taking of partnershi
accounts, the court may, before passing a final decree, pass |
prelinminary decree declaring the proportionate shares of the partne
fix the day on which the partmership will stand dissolved, and direg
such accounts to be taken and other acts done as it thinks fit, Whel
that has been done, the court will then issue a final decree showi
the amounts due to each of the partners (Order 20, rule 15, Civl
Procedure Code),

Decree in Suit for Account between Principal and Agent

As in a suit for dissolution of partnership, in a suit for an account @
pecuniary transactions between a principal and an agent, and in any
other suit where it is necessary in order to ascertain the amount o
money due to or from any party, that an account should be taken
the court must, before passing a final decree, pass a prelimina
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idecree directing such accounts to be taken as it thinks fit (Order 20,
rule 16, Civil Procedure Code),

Decree in Suit for Partition of Property or Separate Possession of a
Share Therein

I a case where the court passes a decree for the partition of property
or for the separate possession of a share therein, the court may, if
the partition or separation cannot be conveniently made without
further inquiry, pass a preliminary decree declaring the rights of
the several parties interested in the property, and may further give
such other directions as may be required (Order 20, rule 18, Civil
Procedure Code).

Decree When Set-off Allowed

As we have seen earlier, a defendant may set up a set-off or counter-
claim to a plainefts claim. If in such a case the defendant has been
Alowed such set-off against the plaintiffs claim, the decree must
state what amount is due to the defendant and what amoune i3 due
tor the plaindff. Such decree, then, must be for the recovery of any
sum that appears to be due to either party (Order 20, rule 19(1),
livil Procedure Code),

A question as to costs may arise in such a case, If the defendant
succeeds in establishing a set-off exceeding the plaintift™s claim, the
correct order for costs is: the defendant is entitled to judgment with
costs on the claim, and to judgment for any balance recovered on his
counterclaim with costs, in the absence of circumstances depriving
him of costs, [n the case of Kiska Led. v De Angelis [1969] | EA 6,
Law].A., had this to say, at page 11:

The correct order for ¢osts in a case such as this where the defendant
succeeds in establishing a set-off exceeding the plindft™ claim, is in
my opinion as stated in Halsburys Laws (3% Edition. ), Volume 34, para
753: the defendant is entitled to judgment with coss on the claim,
and to judgment for any balance recovered on his counter-claim with
costs, in the absence of circumstances depriving him ol costs.

It the successful counterclaim does not exceed the amount due to
the plaingff, the judgment or decree should be: Judgment for the
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plaintiff for so much on the counterclaim with costs. In the w
of Singletan, L.J, in the case of Chell Engineering Ltd. v Unit Tool)
Engineering Co. Led [1951] T All ER 378, at page 380;

| have always thought that where there is a claim and a countercl
and the plaintiff succeeds on the claim and the defendant on
counterclaim the more convenient course is to enter judgment fof |
plaintiff for the amount for which he succeeds on the counterclil
and in the ordinary course, if there are costs both on the claim §
on the counterclaim, sach party is entitled to the costs whicht
had ta incur to recover the sum recovered on the claim and on
counterclaim respectively:

Any decree passed in a suit in which set-off is claimed is subject]
the same provisions in respect of appeal to which it would have b
subject had there been no set-off claimed (Order 20, rule 198
Civil Procedure Code).

Decree in Administration Cases

[fasuitis for anaccount of any property and for its due administratic
under the decree of the court, the court must, before passing thy
tinal decree, pass a preliminary decree ordering such accounts a
inquiries to be taken and made, and giving such other directio
as the court should proceed in respect of a decree in dissolution
of partnership and the like (Order 20, rule 13(2), Civil Proceduy
Code),

Decree in Pre-emption Sufi

If a court decrees a claim to pre-emption in respect of a particuld
sale of property and the purchase money has not been paid intg
court, the decree must: (1) specify a day on or before which ¢
purchase money must be so paid; and (2) direct that on paymen
into court of such purchase money, together with the costs (if any)
decree against the plaintiff, on or before the date referred to abe
the defendant must deliver possession of the property to the plaintll]
whose title thereto will be deemed to have accrued from the date o
such payment, but that, if the purchase money and the costs (if any
are not so paid, the suit must be dismissed with costs (Order 20, rul#
14(1), Civil Procedure Code). :
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A suit in pre-emption here means a suit for a right to purchase
property before or in preference to other persons.

Where the court has adjudicated rival claims to pre-emption,
the decree must direct: (1) if and in so far as the claims decreed are
equal in degree, that the claim of each pre-emptor complying with
the provisions of the above rule must take effect in respect of a
proportionate share in respect of which the claim of any prc-n}:‘pmr
filing to comply with the said provisions would, but for such failure
or default;and (2) if any in so far as the claims are different in degree,
that the claim of the inferior pre-emptor must not take effect unless
and until the superior pre-emptor has failed to comply with the said
provisions (Order 20, rule 14(2), Civil Procedure Code),

Certified Copies of Judgments and Decrees

(i the application of the parties, copies of judgment and decree
miust be supplied to them, but at their expense, Such copies must be
certified to be true and correct copies of the original (Order 20, rule
i), Civil Procedure Code).

INTEREST

As we have seen, after the case has been heard, the court must
pronounce judgment and pass a decree (see section ’ZEI. Civil
Procedure Code), The courts are further empowered to order interest
to be paid on the judgment debts up to the date of the judgment at
such rates as they may deem reasonable, The rate of the interest to be
carried by judgment debts from the delivery of the judgment until
it is satisfied will be at the rate prescribed by the Chief Justice under
rules made by him in pursuance of the provisions of section 29 of
the Civil Procedure Code.

Sub-rule (1) of rule 21 of Order 20 of the Civil Pmceﬁurc
Code provides that the rate of interest on every judgment debt from
the date of delivery of the judgment until satisfaction must be seven
per centum per annum or such other rate, not exceeding rwelve
per centum per annum, at the delivery of the judgment or as may
be adjudged by consent. But in any case of a _i-.uigmun} dehtqthn_t
was subsisting on the first day of July, 1964, the provisions of this
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rule will apply in respect thereto as if there were substituted fcr.t'
words “delivery of Judgment” the words “on the first day of J§
1964." |

i For the purpose of these provisions, the word “judgment'™
suits relating to mortgages of immovable property means the
decree; and “judgment debt” means (1) the principal sum; (2) @
interest adjudged on such principal sum for any period prior to i
institution of the suit; and (3) interest adjudged on such principal
for the period between the institution of the suit and the deliveryl
the judgment (Order 20, rule 21(2), Civil Procedure Code),

In case of an award for general damages, interest is only {
after the delivery of the judgment because it is only then that ¢
amount due is known, As a result, interest would to limited bet
the minimum of seven per cent per annum and twelve per ¢é
per annum (see Satdi Kibwana and General Tyre EA Led v Rose Jum
[1993] TLR 175; and Njoro Furniture Mart Ltd v Tanzania Elec
Supply Co Ltd [1995] TLR 203).

CuAPTER TwENTY TwoO

CosTs

(il litigation involves expenses, and in some cases the expenses
iy be considerable, In order that a successful party should not suffer
financial detriment as a result of litigation, courts are empowered
to order the payment of costs by one of the parties to the other,
ind generally speaking, costs follow the cause, that is, that generally
speaking, the successful party is awarded the costs,

Subject to the provisions of any law and to such conditions and
limitations as may be prescribed, the costs of and incidental to all suits
are awarded at the discretion of the court. The court has, besides, full
power to determine by whom or out of what property and to what
extent such costs are to be paid, and to give all necessary directions
for those purposes, The fact that the court has no jurisdiction to try
1 suit does not bar it from exercising those powers (Order 20, rule
', Civil Procedure Code).

Ini spite of the general rule that costs should follow the cause, in
the exercise of its discretion, a court may decide that the costs in a
particular suit must not follow the event. In such a case, such court
niust give reasons in writing as to why the costs should not follow
the event (section 30(2), Civil Procedure Code).

As pointed out above, the discretion of the court to award or
refuse to award costs to any party is subject to the general rule that
costs would follow the event, that is, that a successful party must
be awarded his costs unless there are circumstances which justify
depriving him of costs.

What, then, is the meaning of the phrase “costs shall follow the
cvent”’? [ the case of Reid Hewitt and Co. ¢ Joseph [1918] AC 717,
the House of Lords held that the phrase “costs shall follow the event”
means that the party who on the whele succeeds in the action gets
the general costs of the action, but that where the action invalves
separate issues, whether arising under one cause of action or under
different causes of action, the word “event” should go to the party
who succeeds on the issue, and that an issue in this sense means any
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issue which has a direct and definite bearing event in defeating
claim to judgment in whole or in part.

In the case of Shankerdass Mayer and others v Thustees of I
Rhimtulla Lalji Hitfi Charitable Tiust (1955) 22 EACA 18, the {
were that on appeal from the Central Control Board to the Supre
f{lm:rt, the appellants successfully took the point that che appeal W
ncompetent there having been no “determination” by the Boul
In dismissing the appeal, the trial Judge ordered that each parl
should bear its own costs stating: “I do not order costs to folll
the event, because | doubt if there was any event. By taking I
technical objection respondent in the present appeal has preveng

all argument on the merits.” On appeal to the Court of Appeal 16
Eastern Africa, the Court stated, at page 20

As regards the learned Judge's first reason, I feel it does not ks
sense to me. The question before the learned Judge on the prelimina
objection was whether an appeal lay and his decision that it did nog
amounted, | should have thought, to an effective and conclus

determination of the question before him, Meither does one need a

legal dictionary to arrive at the originally and accepted meaning

the word “event.” Surely the “event™ in this case was the total rejection

of the appeal.

In the case of Devram Nanji Dattani v Haridas Kalidas Dawda (1949) |
16 EACA 35, a successful defendant was deprived of his costs, On
appeal, Sir John Gray, C.]., stated, at page 36:

From the decisions, which were cited to us during the hearing of the
-.qrpn-.al. It appears to me to be clear that a successful defendant, who
atter all is brought into court against his will, can only be deprived of
his costs when it is shown that his conduct either priar to or during
the course of the action, has led to litigation, which but for his oW
conduct might have been averted.

The discretion here is a judicial discretion which must, therefore, be
exercised judicially. Once a trial court has exercised its discretion on
the question of costs, an appellate court will not interfere unless it is
shown that the lower court acted on a wrong principle. As was stated
by the Court of Appeal for East Africa in Kiska Ltd. v de Angelis
(supra) at page 8: I
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Thus, where a trial court has exercised its discretion on costs, an
Appellate Court should not interfere unless the discretion has been
exercised unjudicially or on wrong principles, Where it gives no
reason for its decision the Appellace Court will interfere if it is satishied
that the order is wrong. It will alo interfere where reasons are given if
it considers that those reasons do not constitute “good reason” within
the meaning of the rule (see also Donald Campbell ¢ Pollak, [1927] AC
732, 813; Hussein Janmohamed and Sons v Tiventsche Overseas Trading Co
Lid [1967] | EA 287),

(Ine example of a situation in which a successful litigant could be
deprived of his costs is where he files separate actions involving two
different causes of action which arose out of the same transaction
and which, therefore, could have been joined in a single suit. The
case of Josephat M Mutungi v Nduneu Kabuchi and another [1966] 1
EA 454, is a good illustration, In that case, the facts were that the
plaintiff was involved in a motor accident, with a vehicle owned by
the second defendant and driven by the first defendant. Two separate
actions were filed on the same day against both defendants, In the
first a consent judgment was entered for the claim for personal
injuries. The second suit for damage to his vehicle was defended.
One of the questions for determination was whether or not the
plaintiff should be awarded costs in both actions. The court held
that the plaintiff ought not to be given costs in the second suit, and
stated, at page 458

In this present matter all the injuries were patent when the two actions

o« wete filed on the same day. It is my understanding and experience thar
in cases of this nature when injury to property and injury to person
arise out of an accident claims for damages for each type of injury
are included in one suit .. I do not propose to award the costs of this
action to the plaintiff,

What 15 the position where, in a suit involving several issues, the
plaintiff succeeds in the main purpose of the suit but fails on another
issue? In the case of Dembeniotis and others v Central Africa Co Ltd
and another [1967] 1 EA 310, such a situation arose, The plaintitf
sued for cancellation of an agreement, raising two issues, one that
the agreement had been extorted by force and the other that it was
without consideration.



agreement was extorted, admiteed that it was without consideratiog
and agreed that it should be cancelled The plaintiff thereupon appliel

should be deprived of part of his costs, not having withdrawn t
issue of extortion, Otto, ., awarded the plaintiff all his costs, stati
at page 311:

In addition to the court’s discretion to award costs, a court has alsa
discretion to give interest on costs, at any rate not exceeding seven
per centum per annum, and such interest i added to the costs and is
recoverable as such (section 30(3), Civil Procedure Code (see also
Mjoro Furniture case (supra) and Clity Council v Taj Mohamed (1968)
HCD n. 287),

upon, each party will bear his/her own costs (see Muakajinga v
Miwaikambo (1967) HCD n, 281).
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By an amended defence the defendant, whilst denying that th

for judgment as prayed, The defendant argued that the plaintl

As pointed out in the cases referred to m Sigh v Jeram (1), it is nol
on every 1ssue in a suit that success will bring a right o the costs of
that issue. Clearly costs should follow the event where the plaintiff hag
succeeded in the main purpose of his suit and 1 do not consider hi
should be deprived of costs merely because he has raised another issug
which in itself cannot affect the result of the suit even if he Inm_'
that issue. Here he has not only substantially succeeded in the main
purpose of the suit, but he has obtained the full relief claimed and
that was the cancellation of the agreement. He obtained the precise
form of relief he wanted, and it s immaterial that the other isue i
left undecided, because whichever way that issue falls to be decided it
cannot affect the result,

However, where neither party was responsible for the loss sued

CHAPTER TWENTY THREE

ExrcuTION OF DECREES AND ORDERS

DEFINITION

fxecution of decrees means the process by which the decrees of
sticcessful parties are satisfied.

Payment under a Decree

All monies payable under a decree must be paid:
a)  Into the conrt whose duty it is to execute the particular decree; or
by Out of court to the decree-holders; or

¢} In any other manner as the court which made the decree may
direct,

If payment of the money under a decree is made into the court,
then notice of such payment must be given to the decree-holder.
Similarly, where payment of the money is made out of court or the
decree is otherwise adjusted to the satisfaction of the decree-holder,
such payment or adjustment must be certified to the court by the
decree-holder because it is the duty of the court to execute a decree.
(n receipt of such certificate, the court will endorse in the record
ofthe case that the decree has been satisfied in full out of court. (see
Order 21, rules 1 and 2, Civil Procedure Code).

Which Courts May Execute Decrees?

A deeree passed by a court need not necessarily be executed by the
same court, It depends on the nature of the decree, the whereabouts
of the property of the judgment-debtor and the decree-holder
himself.

So, suppose that the decree-holder has applied for execution Lo
Morogoro Resident Magistrate’s Court, which passed the decree,
by way of attachment of a motor vehicle of the judgment-debtor
lying at the judgment-debtor’s house at Korogwe. In such a case the
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Court of Resident Magistrate, Morogoro, may transfer the decree b
Korogwe District Court for execution.

In a case in which the decree is to be executed outside the locul
limits of the court passing it, then such decree must be transferred

: ‘ Syl TR |
to the court of resident magistrate within whose local limits o

Jurisdiction such decree is to be executed, For instance, if a dec -‘
is passed by Korogwe District Court and it is sought to have
executed in Kilosa District Court, such decree must be transferred
to Morogoro Resident Magistrates Court and that court will eichef
execute such decree itself or transfer it for execution to Kilos

District Court (see Order 21, rules 4 and 7, Civil Procedure Codell
Application for Execution

It is the duty of a decree-holder to apply to the court which passed
the decree to have it executed. So, if payment or adjusement has not
been made out of court, or the decree otherwise remains unsatisfied
and the decree-holder desires to execute it, he must apply to the court
which passed the decree, or that to which it has been transferred, tw
execute it (see Order 21, rule 9, Civil Procedure Code).

Usually an application for execution of a decree is made in
writing. But where a decree is for the payment of money, and the
Jjudgment-debtor is within the precinets of the court, the court
may, on the oral application of the decree-haolder, order immediate
execution of such decree by arresting the judgment-debtor prior ta
the preparation of a warrant (see Order 21, rule 10, Civil Procedure
Code). This course, however, must not be resorted to unless there
are good reasons for doing so. It is usually preferable to allow the
Judgment-debtor to pay the decretal sum voluntarily ot to leave it
to the decree-holder to file a written application for execution of
his decree if it remains unsatisfied.

[t is the duty of the court to peruse an application for execution
of a decree carefully and to be satisfied that it has been properly
drawn before filing it. By the provisions of Order 21, rule 10¢2) of
the Civil Procedure Code, an application for execution of a decree
must contain, in tabular form, the following particulars:

1)  The mamber of the suit;
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2y The names of the parties;
1) The date of the decree;

4)  Whether or not an appeal has been preferred from the decree;

5) A staternent as to whether any, and (if any) what, payment or other
adjustment of the matter in dispute has been made between the

parties subsequent to the decree;

6} Whether any, and (if any) what, previous applications have h_»een
made for the execution of the decree, the dates of such applications

and their result;

71 The amount and interese {if any) due on the decree or other relief
granted thereby together with particulars of any cross-decree,
whether passed before or after the date of the decree sought to be

executed;
8) The amount of costs (if any) awarded;

9) The name of the person against whom execution of the decree is
sought to be execured; and

10) The mode by which the execution is sought {Order 21, rules 9
and 10, Civil Procedure Code),

Usually the court will require the applicant to furnish a certified
copy of the decree, The applicant will usually be the decree-holder
himself or his advocate acting on behalf of the decree-holder.

If the application does not comply T”“h l'h.f: foregoing
requirements, in other words, if the application is defective, the court
may reject it, or the applicant may be allowed, there and ther._m %f
given Line, to amend it before it is filed (see Order 21, rule 15, Civil
Procedure Code).

Although the rules permit a decree-holder to use more than one
mode of executing his decree, the court has the discretion to refuse
execution at the same time against the person and property of a
judgment-debtor. For example, if an application Ifor the execution of
a decree secks attachment of the person of the _mdgment—d-:blu:.' as
well as attachment of his property, the court may refuse to sanction
it. Instead, it may sanction only the attachment of the judgment-
debtor’s property.
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Modes of Execution

There are several modes of executing decrees, These largely deg
on the type and nature of the particular decree, It js usually
the decree-holder to choose the mode of executing his decree, l
the court has to satisty itself that the mode of execution and
application are in accordance with the law and are not intended
be an abuse of court process.

In the case of a decree for the payment of maoney, such deg
may be executed by attachment and sale of the judgment-debioy
property, or by his detention as a civil prisoner, or by both. If i¢
a decree for any specific movable Property (e.g. a motor vehicle)
may be executed by seizure, if practicable, of such movable prope ¢
and by delivering it ro the decree-holder, or by the detention
the judgment-debtor a5 a civil prisoner, or by attachment of
property, or by all such means,

It it is a decree for specific performance of 2 contract or for gy

junction, and the judgment-debtor has had time to obey it bug
h.:u; wilfully failed to do 50, then such decree may be executed by
his detention as a civil prisoner or by attachment of his property op
by both, -

In the case of a decree for the delivery of immovable property,
such as a house, execution must be done by delivering such pmpert].:
to the person in whose favour it has been adjudged, and, if necessary,
by removing any person bound by the decree who refuses to vm:at:.:
such property (see Order 21 »rules 28 to 34, Civil Procedure Code),

Contents of Warrant of Attachment
The content of warrants of attachment vary with the nature of the
property to be atrached. In general, they contain the following:

1} A heading that the same is a warrant of attachment of movable or
immaovable property in a deeree for moliey, ete.;

2} The name of the court 1ssLing it;
3} The number of the sulk;

4} The names of the parties to the suje;
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31 The name and address of the person to whom it is directed, that
is, the person who is to execute it

&} The amount of the decree including coses and interest:

/1 A comumand to the executing officer to seize the property named
in the warrant unless the judgment-debtor pays to him the sum
shown in the warrane;

8)  An order that the executing officer shall return the warrant by a
particular date; and

9} The seal of the issuing court, date an signature of a magistrate or
other authorized officer.

Attachment of Salary, Decree, etc.

Ifa judgment-debtor is a persan receiving a salary, the decree againse
him may be executed by an order of the court that the amount
i the decree must be withheld from such salary by the employer,
vither in one payment or by monthly instalments, as the court may
direct. The amount so withheld will be remitted by the employer
to the court for payment to the decree-holder (see Order 21, rule
H7, Civil Procedure Code). However, anly one third of the salary is
attachable (see section 48(1)(h), Civil Procedure Code).

Other attachable properties or interest include decree in favour
of the judgment-debtor, a share or interest of a Judgment-debtor
in a firm, negotiable instruments drawn in favour of the Judgiment-
debtor, and actachment of agricultural produce. Properties not hable
to attachment are listed in section 48 of the Cade.

Objections to Attachments

¢ often happens that a third party or the judgment-debtor himself
objects to the attachment of a particular property or properties,
usually on the ground that such property is not lable to attachment
on some ground or other. So a party need not file a fresh suit (see
Kangaulu Mussa v Mpunghati Mchodo [1984]) TLIR. 348)

In such a situation, it is the duty of the court to investigate suel

claim or objection. In doing so, the coure will deal with the miater u
if the objector (ifa third party) was party to the suit, The oljjecion will
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be asked to adduce evidence to show that the property is not subje
to attachment, say, on the ground that at the date of the attachme
he had some interest in such property, or that, by operation of [
the property is not subject to attachment (see Order 21, rules §
and 58, Civil Procedure Code, and Nyanza Distributors Co. v
Cieneral Stores (1977) LRT n, 2).

After the objector or claimant has adduced evidence to thi
etfect, the judgment-debtor and/or the decree-holder may add
evidence to refute the claimant’s evidence. Thereafter the court
rule on the matter. The court, however, may decline to entertain @
objection or to investigate it if it is of the view that it was designed
or unnecessarily delayed.

If the court is satisfied that the objector did, on the date @
the attachment, have some existing interest, the court may make 4
order releasing the property, either wholly or to such extent as i
thinks fit. If at the time the ohjection is filed in court, the sale of the
property attached has been advertised, the court may postpone sucly
sale pending the result of the investigation.

Resistance to Delivery or Possession to Decree-Holder or
Purchaser

Sometimes a third party, who has made no objection to attachment.
and delivery of the property, may resist possession or delivery of the
immovable property to the decree-holder ar purchaser or obstruct
him. In such an event, the decree-holder or purchaser should apply
to the court, complaining of such resistance or obstruction.

On such application, the court will fix a date for the investigation
of the matter and will summon the persons against whom the
complaint is made to appear and answer the accusation.

If it is proved to the satisfaction of the court, after such
investigation, that the resistance or obstruction has been occasioned
without any just cause, the court must direct that the applicant be
put into possession of the property. If the applicant is still resisted or
obstructed, the court may, at the instance of the applicant, detain the
person so resisting or obstructing and commit him to civil prison
(see Order 21, rules 95, 96, 97, Civil Procedure Code).

CHAPTER TweENTY FOUR

DEeATH, MARRIAGE AND INSOLVENCY

[he parties to suits may change before a judgment or final order is
made owing to change of eircumstances. In anticipation of change of
circumstances, the Civil Procedure Code has provided for courses of
action thar may be raken to meet certain eventualities. Among these
are death, marriage and insolvency of parties. To these provisions we
NSt NOW turn,

DEaTtH

A plaintiff or defendant in a suit may die before the suit is disposed
of, and it occasionally happens. But the fact that the plaintff or
defendant in a suit has died will not, per se, cause the suit to abate if
the right to sue survives (see Saidi Kibwana and General Tyre EA Ltd
¢ Rose Jumbe [1993] TLR. 175).

So, in a case involving more plaintiffs or defendants than one,
and any of them dies, but the right to sue survives to the surviving
plaintiff or plaintiffs alone, or against the surviving defendant(s)
alone, the court will make or cause to be made, an entry on the
record to that effect, and the suit will proceed at the instance of the
surviving plaintiff{s), or against the surviving defendant(s) as the case
may be (Order 22, rules 1 and 2, Civil Procedure Code),

In Case of Death of One of Several Plaintiffs or of Sole
Plaintiff

As pointed out above, where one of the several plaintiffs dies, but
the right to sue survives to the remaining plaintiff or plaintiffs alone,
the suit may be proceeded with at the instance of such remaining
plaintiffs after an entry has been made on the record to that eftect.

But what is the situation where one of two or more plaintifis
dies and the right to sue does not survive to the surviving pl:u:nt'!ﬂ:
or plaintiffs alone, or where a sole plaintiff or sole surviving plaintift
dies and the right to sue survives? In such a case, the court, on an
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application in that behalf, will cause, the legal representative of -_.
deceased plaintiff to be made a party to the suit and then proce
with the suit (Order 22, rule 3(1), Civil Procedure Caode),

[t is the duty of the legal representative of the deceased plaintil
to make an application to be joined as a party in the suit. [f no sugl
application is filed within the time allowed by law, the suit will aba
so far as the deceased plaintiff is concerned. In such an event and of
an application by the defendant, the court may award the defendan
the costs which he may have incurred in defending the suit, an
such costs would be recovered from the estate of the plaintiff (Ordef
22, rule 3(2), Civil Procedure Code).

Let us take a simple example. A and B are joint plaintiffs in a sul
against D. A then dies before the suit is disposed of, and the right ¢
sue does not survive to B alone. R, who is A% legal representati
will apply to the court to be made a party. The court will then make
the appropriate entry on the record, and the suit will proceed with A
and R as plaintiffs against D, If R defaults to make such app]icatiufi
within the time limited by law, then the suit will abate so far as A
is coneerned, Thereupon, 1D may apply to the court for such costs

as he may have incurred in the suit and the court may award such

costs, which will be paid from the estate of A, The samie procedure
will obtain if A, as a sole plaintiff were to die and the right to sue
survived.

Where One of Several Defendants or Sole Defendant Dies

Conversely, if one of two or more defendants dies and the right to
sue survives against surviving defendant or defendants alone, or if &
sole defendant dies and the right to sue survives, the court, on an
application made in that behalf will cause the legal representative of
the deceased defendant to be made a party to the suit and will then
proceed with it (Order 22, rule 4(1), Civil Procedure Code)

Any person so made a party to the suit may make any defence
appropriate to his character as legal representative (Order 22, rule 4
{2}, Civil Procedure Code).

11,12 Chipeta

T
h
i

Dieath, Marriage and Insolvency

Should no application be made within the time hrmited by law,
the suit as in the case of death of a plaintiff, will abate as against the
deceased defendant (Order 22, rule 4(3}, Civil Procedure Code).

In the case of Dhanesvar 17 Melita v Manilal M Shah [1965] EA
121, one of the questions that arose was the meaning of the word
“plainaff™ in rule 3 of Order 23 of the Kenya Civil Procedure
(Revised) Rules, 1948 (c.f. Tanzania Civil Procedure Code, Order
22, rule 3), and the Court of Appeal for East Africa stated, at page

327

“plaintff" is not defined in the Civil Procedure Act or, so far as [ am
aware, in the Roules, but 1 think that in Order 23, rule 3, it must mean
the person in whose name the plaint was filed (Per Spry, LAC).

It is important to note that once an application to implead such
party has been made to the court, the court must implead such party.
It has no discretion in the matter. All that the party need do is make
the application. That would appear to be the effect of the phrase
“shall cause the legal representative of the deceased plaintift to be
imade a party” in rule 4(1) of Order 22, The only exception would
be where there is a dispute as to who is the legal representative,
i which event, the court would first have to decide the question
under rule 5 of Order 22, As stated in Chitaley and Rao’s Code of Civil
Procedure (6th Edition, Val. 3), at page 3362;

The court is bound to implead the legal representatives as partics
an an application made in that behalf, unless there 5 a dispuce as to
who is the legal representative, in which case, the question should be
decided by it under rule 5. Under the rule all that the person desirous
of proceeding with the case has to do is to make an application, The
further acts are left to the court. Where no order is passed by the court
and the applicant also does not press the need for formal order, the
omission on his part will not take away his dght to proceed with the
case a3 there is no duty cast on him by the rule o remind the court,

It has been held that the same considerations apply to a deceased
defendant. In the case of Gajender Pal and another v Ram Bilas Sirdaw
[1961] 1 EA 344, in which the two quotations above were quoted
with approval, the Uganda High Court (Sheridan, |.) said, after
quoting the above passage, at page 347:
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The same considerations apply to a deceased defendant. Tt is suffigl
for the application to be made, Thereafter the duty to imple-ar.lf
legal representatives is thrown on the court and the parties are ok
be penalized for any shartcomings in the carrying into effect by
court of this ministerial function,

As pointed out above, should a question arise as to whether
person is or is not the legal representative of the deceased party,

a question must be determined by the court before such party ¢
be impleaded (Order 22, rule 5, Civil Procedure Code).

What, then, is the period of limitation for such applicatio
In the case of Osman v The United India Fire and General Insu
Company Lid [1968] 1 EA 102, the Court of Appeal for East Affl
held that in Tanganyika, the period of limitation for an application:
have the legal representative of a deceased defendant made a party.
suit under Order 22, rule 4 is six months. That case is also author
for the propasition that it is not open to the court to extend tl

period of limitation in Kenya under the corresponding provisions &

Order 23, rule 491) (see: Soni v Mohan Dairy [1968] | EA 58).

Consequence of Death after Hearing

Notwithstanding the foregoing provisions, if death of either pi
oceurs after the conclusion of the hearing of the suit but before ¢

pronouncement of the judgment, and whether or not the cause o

action survives, there will be no abatement, Judgment may in su
1 case be pronounced notwithstanding the death, and will have

same force and effect as if'it had been pronounced before the deatl

took place (Order 22, rule 6, Civil Procedure Code).

me- example, if in a suit between P the plaintiff, and D,
defendant, the hearing is completed on 30 July 1979 and t

Judgment is reserved, and P dies before the Judgment is deliverel
the court may pronounce the judgment notwithstanding the fil
that P has since died, and such judgment will have the same fo

and effect as if' it had been pronounced before P's death.
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MARRIAGE

I'he mere fact that a female party to a suit has married will not
vause the suit wo abate. The suit may be proceeded with to judgment
and, 1f the decree is against a female defendant, such decree may be
executed against her alone, However, where the husband is by law
lialsle for the debts of his wite, the decree may, with the permission
ol the court, be executed against the husband, also; and in a case in
which judgment is in favour of the wife, the execution of her decree
iy, with such permission, be issued upon the application of the
husband, where the hushband is by law entitled to the subject-matter
ol the decree (Order 22, rule 4, Civil Procedure Code).

INsOIVENCY OF PLAINTIFE

I he msolvency of a plainaff in a suit which the assignee or receiver
miight maintain for the benefit of his creditors, will not cause the
st to abate, unless such assignee or receiver declines to continue
the suit or (unless for any special reason the court otherwise directs)
1y give security for the costs thereof within such time as the court
may direct,

If the assignee or receiver neglects or refuses to continue the suit
or give security within the tme fixed by the court, the defendant
may apply to the court that the suit be dismissed on the ground
ol the plaintff’s insolvency, and the court may make an order
(ismissing the suit and awarding to the defendant the costs which
lie had incurred in defending such suit. These will be treated as a
iebt against the plaintff's estate (Order 22, rule 8, Civil Procedure
Lode),

Effect of Abatement or Dismissal

{Ince a suit abates or 15 dismissed under the foregoing provisions,
no fresh suit can be brought on the same cause of action. However,
the plaintff or the person claiming to be the legal representative
of a deceased plaintff or the assignee or receiver in the case of an
insolvent plaintiff may apply for an order to set aside the abatement
or dismissal of the suit. If it is proved that he was prevented by
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sufficient cause from continuing the suit, the court will haw
set aside the abatement or dismissal on such terms as to costy
otherwise as it thinks fir (Order 22, rule H1)(2), Civil Proc {
Code).

Any application to set aside an order of abatement or dist
must be filed within sixty days from the date of the order or fi
the date on which the applicant became aware of the order Oy
22, rule 9(3), Civil Procedure Code) (see also Part 111, item 12 .'
First Schedule to the Law of Limitation Act, 1971).

It would appear, however, that if no application is made wil
the prescribed sixty days, the court may, under the provisiond
section 14 of the Law of Limitation Act, 1971, extend the pets
of limiration for the institution of the application if the coun
satisfied that the applicant had reasonable cause for failing to file i
application within the period of sixty days.

In what circumstances, then, will an abatement be set asi

It has been held that an abatement ought not to be set asid

lightly, because when a suit abates, the person in whese favour

abatement operates obtains a valuable right and so the setting asi

of the abatement deprives him of such right The applicant 1

satisfy the court that he was prevented by some sufficient cause frol

making the application to implead the legal representative of

deceased (see Mohan Dairy v Ratilal Bhurabhai [1966] 1 EA 571, :

also Mulla’s Code of Civil Procedure (12th Edition) at page 959).

Procedure in Case of Assignment Before Final Order in
Suit

In other cases of an assignment, creation or devolution of inters

during the pendency of a suit, the suit may, by leave of the court,

continued by or against the persons to or upon whom such interg
has come or devolved (Order 22, rule 10(1), Civil Procedure Cod

In the case of attachment of a decree pending an appeal thet
from, such attachment will be deemed to be an interest entitling ty
person who procured such actachment to the benefit of sub-rule ()
above (Order 22, rule 10(2), Civil Procedure Code).
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This rule is a residuary one, It is intended to cover situations
which are not provided for in the foregoing provisions. In Chitaley
and Raos Code of Civil Procedure (2nd Edition) the scope and
apphcability of this rule is described in the following terms, at page
2142;

The rule is an enabling one. It is hased on the principle that the trial of 2
suit cannot be arrested merely by reason of a devolution of the interest
of a party in the subject-matter of the suit; that the person acquiring
the interest may continue the suit with the leave of the Court; but that
if he does not choose to do so the suit may be continued with the
original party and the person acquiring the interest will be bound by,
or can have the benefit of, the decree as the case may be,

According to the two learned authors, in order that the rule may
apply, the following conditions must be fulfilled:

1) There must be an assignment, creation or devolution of any
interest, in the subject matter of the suit;

2y Such assignment, creation or devolution of interest muse be by, or
from, a party to the suit and not a stranger; and

3 The person to whom the assignment, creation or devolution of
interest takes place must be areayed on the same side in the suit as
the person from whom it has passed.

I applying the provisions in this Chapter to appeals, so far as may be,
the word “plaintift” is interpreted to include an appellant, the word
“defendant” a respondent, and the word “suit” an appeal (Order 22,
rule 11, Civil Procedure Code). But rules 3, 4 and 8 of Order 22 do
not apply to proceedings in execution of a decree or order (Order
23, rule 12, Civil Procedure Code).



CuAPTER TwWENTY FIVE

WITHDRAWAL AND DISCONTINUANCE OF
Suits

I general, suits are said to have been disposed of when a final
judgment or order has been given by the court either ex-parte or
atter hearing the evidence of the parties on the issues raised in
the pleadings. But there are other situations in which suits may be
brought to an end. These include withdrawals, abandonment and
i'l}]'.l'l]'.l!'{'.ll'l'lll'ﬁl!.

WITHDRAWAL OR ABANDONMENT OF SUIT

After a suit has been instituted, a plaintiff may, ar any time, as against
all or any of the defendants, withdraw it or abandon part of his
claim; where the court is satistied that a suit must fail by reason of
some formal defect, or that there are other sufficient grounds for
Allowing the plaintiff to institute a fresh suit for the subject-matrer
or part of a claim, it may, on such terms as it thinks fit, grant the
plaintff permission to withdraw fiom such suit or abandon such
part of the claim with liberty to institute a fresh suit in respect of
the subject-matter of such suit or such part of the claim. Should the
plainaff withdraw from a suit, or abandon part of a claim, withour
the permission of the court as set out above, hie will be liable for such
costs as the court may award and will be precluded from instituting
any fresh suit in respect of such subject-matter or such part of the
claim, as the case may be. But a court will not permit one of several
plamffs to withdraw without the consent of the other plaintfts
(Order 23, rules 1{1),(2),(3) and (4), Civil Procedure Code).

A plaintift who seeks to withdraw with leave, therefore, will only
be allowed by the court to withdraw from a suit or abandon part of
the claim where it is satisfied that the suic will have to fail by reason of
some formal irregularity, or where there are other sufficient grounds
for allowing him to do so, and in the case of several plaintiffs, the
other plaintiffs have consented to his withdrawal.
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as if the first suit had not been insututed (Order 29, rule 2, Civil
Procedure Code). In other words, the time does not stop to run
merely by virtue of the court’s permission to institute a fresh suit.

The time continues to run from the date the cause of action arose

or the right to sue accrued.
The pravisions of rule 1 of Order 23 would appear to suggest

that a plaintiff has two courses open to him. He can withdraw of his

own meotion, or with the permission of the court. In the former case

he forfeits his right to bring a fresh suit, while in the latter case he

may withdraw with liberty to file a fresh suit. In Mullas Code of Civil
Procedure (10" Edition} it is stated, at page 833:

If a party desires to withdraw from the suit with liberty to institute 4
fresh suit, he must apply to the court under sub-rule (2) to permit him
so to withdraw: ... But he cannot withdraw a suit reserving to himself
a right to bring a fresh suit.

In the case of Michael Alexander Ntenda v Tanganyika Coffee Boand
(Arusha Registry High Coure Civil Case No. 50 of 1977 - as yet
unreported), the facts were that in an earlier case (Civil Case No,
12 ot 1971) the plaintiff sued the defendant company, his former
employer, for wrongful dismissal from his work as an Administrative
Secretary. In thar earlier suit, the plaintiff had given evidence and
closed his case. Then witnesses for the defence gave evidence, and
the hearing was adjourned to a date to be fixed by the District
Registrar, When the matter came up again, this time before a
different Judge, the parties, both of whom were represented, applied
to the court to record a consent order. The request was granted and
an order was recorded in the following terms;

CRDER: By consent claim and counter-claim withdrawn, No order
a5 Lo COSES,

Some four years later, the plaintiff filed a fresh suit against the
defendants on the same cause of action. One of the preliminary
points raised by the advocate for the defendants was that the suit was
tes fudicatn under Order 23, rule 1 of the Civil Procedure Code, that
15, that the plaintift's right to institute a fresh suit on the same cause

It should be noted, however, that a fresh suit instituted on such
permission is subject to the law of limitation in the same manner
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of action had been forfeited by the manner in which the withdrawal
was made, It was argued for the plaintiff that since the withdrawal
was with the permission of the court, a fresh suit was not barred. The
i ourt held that withdrawal was not, in the circumstances, with the
permission of the court, The Court (Mnzavas, |.) stated:

In the present case the plaindff, with the consent of the defendant,
who also withdrew his counterclaim, withdrew the suit and the
learned Judge recorded a consent order of withdrawal of the suit and
the counterclaim. Both parties were represented. Neither the learned
counsel for the plaintiff nor that of the defendant stated to the court
at the time of the withdrawal that he reserved the liberty of bringing a
fresh suit. This being the position it therefore follows, as night follows
day that the consent withdrawals of the claim were made under
Order 23, rule 1 of the Civil Procedure Code, This conclusion is the
more ingscapable taking into account the fact chat at the time of the
withdrawal the plaintiff had already given evidence and the defendant
had gone more than half-way in his defence,

This case underscores the fact that a plaintff who is desirous of
withdrawing from a suit with leave to file a fresh suit must be
very careful. He must make sure that his request 1s in the form of
an application to the court for permission to withdraw. Another
sateguard 1s that he would be well advised to state that the application
is being made under rule 1, sub-rule (2} of Order 23 of the Civil
Procedure Code.

On the part of the courts, it is advisable that in cases of
withdrawal under Order 23, the ensuing order should state under
which of the two sub-rules the order is being made. If this is done,
the difficulty of interpreting the meaning of the order would be
torestalled, The problem in Neenda's case (supra) arose from failure by
both the learned advocate and the court to state under which of the
two sub-rules the applications and ensuing order were being made.

COMPROMISE OR ADJUSTMENT OF SurT

A suit may also be brought to an end by way of compromise,
adjustment or satisfaction. So, if it is proved to the satistaction of
the court that a suit has been adjusted wholly or in part by any
lawful agreement or compromise, or where the defendant satisfies
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the plaintiff in respect of the whole or any part of the subject-matie
of the suit, the court will order such agreement, compromise
satistaction to be recorded, and will pass a decree in accordance witl
such agreement, compromise or satisfaction so far as it relates to the
suit (Order 23, rule 3, Civil Procedure Code),

Now, what is the consequence of a compromise of suit? In 1
case of Ismail Sunderji Hirani v Noorali Esmail Kassam (1952) 19 EACA
E31, it was held that where a suit has been settled by a compromi
recorded under this rule, the decree is passed upon the new contrack
between the parties which supersedes the ariginal cause of action,
For instance, if A sues B for vacant possession and mesne profits, and
subsequently the parties come to a compromise to the effect tha
B will give vacant possession while A will abandon the claim for
mesne profits, on the authority of Himnis case (supra), the resultant
decree will be for vacant possession and cause of action for vacant
possession and mesne profits will be taken to have been superseded,

The phrase “so far as it relates to the suit” was considered by the
Kenya High Coure i the case of Khushaldas and Son Limited v M
Weinstein and another [1964] 1 EA 734, In that case the court quoted

with approval Chitaley and Rao’s Code of Givil Procedure (5 Edition,

Vol. 2) at page 2787 where it is stated:

The question whether a particular term in a petition of compromise
relates to the suit must be decided from the frame of the suit, the relief
claimed and the relief allowed by the decree on adjustment by lawful
agreement. The mutual connection of the different parts of relief
granted by a consent decree is an important element for consideration
in each case in deciding whether any portion of the relief is within
the scope of the suit. No hard and fast rule can be laid down and
each case must be governed by its own facts, The relief granted in a
compromise decree need not to be confined ta the relief prayed for
in the plaint. The fact that 2 compromise relates to property not the
subject-matter of the suit is not in all cases decisive of the uestion
whether the compromise does or does not relate to the suit. Where the
suit is merely for the recovery of specific properties, the compromise
must relate to such properties only, But where the suit is not merely
for the recovery of the property, but to establish particular rights, the
facts have to be looked at as a whale to decide whether matters that
do not relate to the suit have been introduced. In such case, all terms
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which form the consideration for the adjustment of the matters in
dispute, whether they form the subject-matter of the suit or nat,
become related to the suit, and can be embodied in the decree.

Once a court has passed a decree following a compromise, any
objection that one of the terms of the compromise decree was not
within the scope of the suit cannot be considered by .rhe court
executing such decree. As was stated by the Bombay High Court
in the case of Ombalal Chunthabhai Patel v Somabhai B. Patel, (1944)
AIR Born. 46 (quoted with approval in Khulshalda’s case - Supra),
at page 50
And it may be taken as well settled thar the objection that one :uf.th_e
terms of a compromise decree was outside the scope of the suit is
not one for the executing court to consider. If there was no right in
including that term in the operative pare of the decree, it should have
been challenged either by way of review or by way of appeal, but the
executing court cannot go behind the decree.

Indeed the provisions of Order 23, rule 4 of the Civil Procedure
Code expressly provide that the provisions of Order 23 d:} not apply
to any proceedings in execution of a decree. This is as it should be
because if challenges to compromises were to be allawed freely at
that stage it would make decrees or orders of little binding effect.
That would be most undesirable,



CHAPTER TWENTY SIX

PAYI\'!.ENT INTO CDURT AND SECUR_ITY FOR
Costs

PaymeENT inTO COUuRT

11 a defendant has been sued for recovery of a debt or damages, he
miay, at any stage of the suit, deposit in court such sum of money as
he cansiders to be a satisfaction of the claim.

When such sum has been so deposited, notice of such deposit
st be given through the court by the defendant to the plaintiff.
I hie amount so deposited will then, on application by the plaintiff,
be paid to the plantff, unless the court should direct otherwise
{Creder 24, rules 1 and 2, Civil Procedure Code).

It 1s important to note that the requirement that notice be given
i not one of form. In the case of Narshidas M. Mehta and Co. v The
aron Verheyen [1956] 2 TLR (R) 300, the defendant, then plaimtiff,
ubtained a judgment against the plaintiff, then defendant, on 5
November 1952, A decree was not signed and issued until 23 January
1953, On 12 December 1952, an order was made staying execution
of the decree, not then signed and issued, upon the condition that
the decretal amount be paid into court, and the stay of execution
was to become aperative upon such payment.

On 24 December 1952, a sum sufficient to satisfy the judgment
was paid into court by the advocates for the plaintiff, then defendant,
but no notice of this was given to the defendant, then plainaff, who
applied to the court for execution of the decree by the attachment
of the plaintff’s property. The prohibitory order was then taken out
v the Court Broker and handed to the plaintiff, bur it was taken
back on being informed of the payment into couwrt.

The plainaff then filed a suit against the defendant seeking to
recover damages for the wrongful execution of the judgment of the
court and for trespass consequent upon the Court Broker entering
upon the property of the plaintiff.
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Answering the question whether the failure of the plaink
give notice of the deposit into court disentitled him to any rel
the second suit, the court answered in the affiemative and sta
page 308: !

[ think it does. If | am right in my reasoning in the answer I
previous issue, it then comes about that by not causing to be 1l
the Advocate for the opposite side, a notice of payment, the p
is estopped from benefiting from his own default and so s dise
to relief in this suit.

It should be noted that from the date notice of payment into ¢
is communicated to the plaintiff, no interest must be charged o
sum so deposited, whether the sum so deposited is in full serelen
of the claim or falls short of it (Order 24, rule 3, Civil Proced
Code).
If the plaintiff accepts such amount as satisfaction in part
of his claim, he may prosecute his claim for the balance, If, in
a case, the court decides that the deposit by the defendant
full satisfaction of the plaintift’s claim, then the plaineft will
to pay the costs of the suit incurred after the deposit and th
incurred previous thereto, so far as they were caused by excess in i
plaintift’s claim (Order 24, rule 3(1), Civil Procedure Code),
If, on the other hand, the plaintiff accepts the amount depaosl
as full satisfaction of the cliim, he must present to the cou
statement to that effect. Once such a statement has been filed
court, the court will pronounce judgment accordingly. In such
situation, in deciding as to who should bear the costs of each p
the court must consider which of the parties is most to blame for |
litigation (Order 24, rule 3(2), Civil Procedure Code) I

SEcuriTY For CosTs

If, at any stage in a suit, it appears to the court that a sole plaintiff)
or (when there are more plaintiffs than one) that all the plantiffs g
residing outside Tanzania, and that such plaintiff does not, or that

one of such plaintiffs does, possess any sufficient immovable proper
within Tanzamia other than the property in suir, the court may, eithe
on its own motion or on the application of the defendant, orde
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the plaintff or plaintiffs, within a time to be fixed by the court, to

pive sufficient security for payment of all costs incurred and likely

i bie incurred in the suit by any defendant (Order 25, rule 1(1),

L ivil Procedure Code). A person who leaves Tanzania under such
{ircumstances as to give reasonable probability that he will not be
lortheoming whenever he may be called upon to pay costs will be
deemed o be residing out of Tanzania within the meaning of this
yib-rule (Order 25, rule 1(2), Civil Procedure Code).

When an order for security for costs has been made and such
security is not paid within the time fixed by the court, the court will
dismiss the suit, unless such plaingff is permitted to withdraw from
the suit (Order 245, rule 2(1), Civil Procedure Code).

When a suit has been dismissed on the ground that the plaindff
has failed to furnish such security within the time fixed by the court,
the plaintiff may apply for an order to set the dismissal aside, If the
cowrt is satisfied that he was prevented by any sufficient cause from
furnishing such security within the time allowed, it will set aside the
Jismissal on such terms as to security, costs or otherwise as it thinks
tit, and will then appoint a day for proceeding with the suit. But no
order setting aside the dismissal must be made unless notice of the
ipplication has been served on the defendant (Order 25, rule 2(2)
and (3), Civil Procedure Code).

Under the provisions of the Tanzania Law of Limitation Act,
14971, an application to set aside such dismissal must be made within

i) days from the date of the disnussal.

What amounts to “sufficient cause™ for a plaintiff's failure to
furnish security will, of course, depend on the circumstances of cach
case. But the Court of Appeal for Eastern Africa held, in the case of
Patrick Njoroge Nogumi v Livingstone Wanjii Muthui (1955) 22 EACA
43 that mere lack of funds is not “sufficient cause” for the purpose
of this rule. It will depend on the circumstances of each case (Shabir
[ v Parkash Anand (1955) 22 EACA 48).

What would be the situation if a plaintiff, residing outside
Tanzania and has properties elsewhere in East Africa but not in
[anzania? That question arose in the case of Farrab [ncorporated v Brian
John Robson and others [1957] 1 EA 441. There the defendants to the




B, Chig
Cril Procedire in Tanzania:A Stedent’s Manal

suit filed in Kenya made an application for security for costs
Order 35, 1 of the Kenya Civil Procedure {Reevised) Rules,
on the ground that the plaintiff was resident abroad. The plai
was a corporation registered in Tangier having a place of busil
at Moshi, Tanganyika, The plaintiff opposed the application on |
ground that it owned substantial property in Tanganyika. Gra
the application, Connel, ., said, at page 443:

There may be all sorts of difficulties in obtaining execution
Tanganyika; one has no knowledge of what sort of transactions |
being carried on in Tanganyika, who are the employees, what
the teems of the leases, whether a business or firm is registered
Moshi and if so under what name, Moreover, even if there was all
confirmation there is certainly no precedent under which the coul
in this colony have followed court decisions under the Judicature A
1873, and Judgment Extensions Act, 1868, Furthermore, in so f;
the matter may be one of discretion | think this is a fit and proper
in which to order security for costs,

In the case of Vallabhdas Hirji Kapadia v Thakersey Laxmidas [1960] |
EA 852, the same court (Edmonds, ].) held that Farrab’ case did n -'
decide that in all such cases, and no matter what the circumstances
security should be given. The facts in Laxmida’s case were that il
defendant applied for security of costs on the ground that the plaint i
was ordinarily a resident of Zanzibar and outside the jurisdiction
the court. The plaintff submitted that no order should be made
as by section 3 of the Judgments Extension Decree, Chapter 2
Laws of Zanzibar, a decree obtained in any court in Kenya could
be transferred to Zanzibar for execution as if the decree had been
obtained in Zanzibar, In refusing the application, the learned Judge
distinguished Farrahs case and stated, at page 853

The learned judge did not, however, decide that in all such cases and
no matter what the circumstances, security should be given, In the
instant case, the plaintff has his principal place of business in Zanzibar
with a branch in Dar es Salaam. The defendant will be at no material
disadvantage, if successful in this suit, in taking proceedings in the
recovery of his costs in Zanzbar or Tanganyika. [ will, therefore,
decline the application.
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['rom these two cases, it would appear that where the pla?nn.ﬂ' s
within East Africa but outside Tanzania, the courts h:lwe a Juu#1c1_;1l‘
discretion whether or not to order security for costs against a plaintift
under the foregoing provisions, bur in the wake of the revived !E-a.s:
African Comumunity it is reasonable to suppose that East African

courts would usually refuse such applications.




CHAPTER TWENTY SEVEN

SuMMARY PROCEDURE

I he procedure of framing, filing and disposing of suits which we
have dealt with so far is applicable to a majority of suits, but there
are exceptions. Suits on bills of exchange (including cheques) or
promissory notes, suits for the recovery of income tax, and suits
arising out of mortgage, whether legal or equitable, for payment of
monies secured by mortgage, sale, foreclosure, delivery of possession
of mortgaged property (where such possession is sought otherwise
than by foreclosure) to mortgagee by the mortgagor or by any other
person in or alleged to be in possession of the mortgaged property,
redemption, or retransfer or discharge, may proceed by way of what
is called summary procedure.

It should be noted that only suits that fall within the above
categories may be proceeded with, either by the ordinary procedure
or under summary procedure, Suits not falling within this category
cannot be instituted under the summary procedure. It was so held
by the Court of Appeal for Eastern Africa in the case of Uganda
Trausport Co, Ltd, v Count De La Pasture (1954) 21 EACA 163.

How Summary Suits are Instituted

Where a plaintiff desires to proceed by way of summary procedure
and the nature of the suit falls within one of the categories mentioned
above, he must present a plaint in the usual form, but such plaint
must clearly be endorsed: " Order 35: Summary Procedure™, These
words are usually shown at the top of the Plaint.

When the plaint has been so filed, the court will issue a summons
and serve it upon the defendant.

A summons to be served upon a defendant in a summary suit
informs the defendant that unless he obtains leave from the court
to defend the suit, a decision may be given against him. [t must also
inform the defendant the manner in which he may apply to the
court for leave to defend (Order 35, rules 1 and 2, Civil Procedure
Code),




B.1D.Ch

Eud
~J
b

Civdl Procedure in Tanzania: A Student’s Manal

In other words, in a summary suit, a defendant is not
as of right to appear or defend the suit. He can only do so by
obtaining leave from the judge or magistrate to so appear and del
and such leave may be granted on a proper application made tik
court, I he defaults, judgment will be entered against him (O
35, rule 2, Cwvil Procedure Code).

If a defendant who has been served with a summons Ul
Order 35 wishes to appear and defend the suit, such defendant 1
within twenty one days from the date of service of the suming
file a chamber application supported by an affidavit or declaran
The affidavit must show that there is a defence to the suit on
merits, or that it is reasonable that the defendant should be allaw
to appear in the suit,

On receipt of the application, the court will issue a Charnl
Summons to be served on both parties informing them of the da
of hearing of the chamber application.

There are times when a plaintiff’s suit contains some claims whic
can correctly be brought under summary procedure and others whig
cannot. What, in such a case, should be done? Can the court in sudl
a case proceed with the entire suit under summary procedure, or
it strike out those claims not falling within the cntlfegoriv:s of suits (I
may be dealt with under summary procedure? In the case of Llgan
Transport Co, Ltd, v Count De fa Pastire (supra) it was held that v.::hq
4 plaint specially endorsed contains other claims, the court may, I
Order 33, rules 3 to 7 and rule 10 (Cf. Order 35, rules 2 and 3) de 1
with the claims correctly endorsed as if no other claim had been
included therein and allow the action to proceed in respect to the
residue of the chim and that the court has no power under Order 34
(Cf. Order 35) to strike out any part of the claims,

Wuen 15 LEAVE GRANTED?

Where an application, duly supported by an affidavit, has been filed,
and such affidavic discloses:

1) Such facts as would make it incambent on the holder to prove
consideration, where the suit is on a bill of exchange or promissory
note; or
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2y Such facts as the court may deem sufficient to support the

application, the court must grant leave to appear and defend, and
such leave may be given uncondigonally or subject to such terms
as to payment into court, giving security, framing or recording
issues or otherwise as the court thinks fit (Order 35, rule 3(1) 92,
Civil Procedure Code).

In short, all that the defendant has to show in order to obtain leave
to appear and defend is that there is a triable issue of fact or law.

Let us now examine cases in which these provisions have been
applied. In the case of Estratins Karageogelis v Emmanuel Marvoudis
(I.TL.R. (R) 479}, the plainaff filed a suit upon a promissory note
by way of Summary Procedure. On an application for leave to appear
and defend the suit, the defendant averred in his affidavit, inter alia,
that he never received any consideration whatsoever in respect of
the promissory note. Granting leave to defend, Sir Joseph Sheridan,
1], said, at page 480:

It is not a question at this stage whether the statement of the application
is true or false. 1 am not entitled to say that he has put forward a sham
defence. The truth or falsity of his statement i a matcer for rreial, 1F the
applicant had merely stated in his affidavit 1 do not owe the money, [
would not listen to him, but he makes a particular statement that he
received nothing and the genuineness of that statement he is enatled
to have investigated in a trial,

In the case of Terrazzo Paviors v Standard Joinery and Building Co
[1967] *1* EA 307, the defendant was given leave to appear and
defend on the ground that he had claimed equitable set-off and
filed a counterclaim.

In the case of David Sasson and Comp Lid. v Navichandra Patel and
ethers (1972) HCD n. 148, the defendant filed an application upon
affidavits brought under rule 3 of Order 35 for leave to appear and
defend, The court stated:

My role in these proceedings is fairly limited. It is simply to decide
upon the affidavits filed by the applicant, whether there is disclosed

any issue fic to go for trial and no more ..., Now, in the instant case
and upon the affidavics filed by the applicant, can this court say to
the applicant, “You have no defence whatsoever against the plaintff's

claim?" 1 do not think so. It would clearly appear on the arguments
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canvassed by both counsels, that in this suit there 15 more than
triable issue that should be allowed to go before the approprl
tribunal, What chances the applicant has of succeeding in the e
et for me 1o say ..

That case was quoted with approval by the same court (Mwesiuig
Ag |, (as he then was) in the case of Gulamhussein Fazal v Musil
Hussein Gulamali (1976) LT n. 35 in which an application for leu
to appear and defend was granted unconditionally,

In the case of Kundanlal Restaurant v Devshi and Company (19 ¥
19 EACA 77 the plaintiffs sued the defendants on a specially endorsi
plaint and filed a motion for summary judgment under Order 3
rules 1 and 2 of the Civil Procedure Rules. The defendant asked I
leave to defend relying on the statement of defence and an affidavi
sworn by a partner alleging there was no privity of contract berwed
the plaintiffs and defendants and that the alleged transactions wers
void for illegality under the Price Control Regulations. On Appeal;
Sir Newham Worley —=V.I, said, at page 79

Tur_niug to the question of merits, [ am of the opinion that this ;Lppei]
should succeed. In HDY Hasmani v Bangue Dn Conge Belge (1938)
5 EACA BY, Sir Joseph Sheridan, C.J., delivering a judgment, with
which the other members of the court concurred, said: “If there &
one triable issue contained in the affidavit supporting the application
for leave to appear and defend then the appellant is entitled o have
leave to appear and defend unconditionally” So far as T am aware, this
decision has with one possible exception to which | will refer later,
stood unchallenged since 1930 and I do not think we should depart
from this general rule therein I;:..\:I}n:'i._il;'r.l., thuugh, tor my par, | wianld
recognize that this general rule may be subject to some exceprions.

That general rule appears to have been qualified in the case of Zola
ated another v Ralli Brothers Lumited and another [1969] 1 EA 691 in
which Sir Charles MNewbold, P. said, at page 694:

Order 35 is intended to enable a plaintff with a hguidated claim, ta
which there is clearly no defence, to obtain a quick and summary
Judgment without being unnecessarily kept from what is due to him
by delaying ractics of the defendant,
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Zola® case is also an authority for the proposition that the mere
fact that a defendant is claiming or is entitled to indemnity by a
third party is no reason for a defendant to prevent a plaintff from
obtaining summary judgment.

In other words, if the defendant does not raise prima facie triable
issues, leave to defend will be refused. It was so held in the case of
Mugambi v Gatururu [1967] 1 EA 196 (see also Kundalal’s case (supra);
Anand v Shah 25 KLR 103; and Nanjibhai Prabhudas and Co Ltd v
Standard Bank Ltd [1968] 1 EA 670).

In What Circumstances Is Leave Granted Conditionally?

Normally, where the defendant has shown in hi.li affidavit
accompanying the application that there is a boma fide triable
issue, leave to defend should be given unconditionally, In “Annual
Practice,” 1955, it is stated, at page 193
The principle on which the courts act is that where the defendant
can show by an affidavit that there is a bona fide triable issue, he is to
be allowed to defend as to that issue without condition Jacobs » Booth's
Distillery Co. (1901) 85 LI 262 HL) ... a condition of payment into
court ought to be imposed where no reasonable ground nfdcﬁfnce is
set up ... Since Jacobs v Beoth'’s Distillery Co. (supra) the condition of
payment into court, or giving security, is seldom imposed, and only
in cases where the defendant consents, or there is good ground in the
evidence for believing that the defence set up is a sham defence and
the master “is prepared very nearly to give judgment for the plaintifls
s in which case only the discretional power given by this rule (Order 14,
rule 6 of R.5.0.) may be exercised” (Wing v Thurlow 10TLR. 53, 151).
It should not be applied where there is a fair probability of a defence
(Ward v Plussbley, 6 TLR 198; Bowes v Caustic Soda Co. 9 TLIL 328) nor
where the practical resule of applying it would be unjustly to deprive
the defendant of his defence,

This passage was quoted with approval by the Court of Appeal for
Eastern Africa in the case or Kundanlal Restawrant v Devshi {supra),
which decision was followed by the same court in the case of Souza
Figuerido and Co Ltd v Moorings Hotel Co Ltd [1959] 1 EA 425 and
in Canille v Merali and another [1968] 1 EA 314 in which Spry, [.A.

said, at page 419:
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The general rule is, that leave to defend should be given uncondition
unless there is good ground for thinking that the defences put fary
are no more than a sham; and it must be more than mere suspicio !

The Tanzania High Court relied on Kundanlal’s case too in the ¢
of Thesen-stahlunion Export v Kibo Wire Industries, (1973) LRT n,
{supra) and reiterated the principle that where the defendant
show that the affidavit discloses a bona fide triable issue, he shoul
defend that issue unconditionally but that a condition can
imposed where the court believes that the defence set up is shami
Thesen’s case (supra) the facts were that the applicant, in his chamily
application, asked for leave to appear and defend the suit unc
Order 35, rule 3 and for an order rejecting the plaint under Orclé
7.rule 11 of the Civil Procedure Code. [t was a suit instituted unde
Summary Procedure in which the respondent prayed for summag
Judgment to be entered in its favour on a set of bills of exchang
in respect of which the plaintiff was the drawer and the defendan
applicant the acceptor.

[t was the Court’s view that although many matters were raised,
the only issue that could be conceivably regarded as a triable issue way
the issue of the proper stamping of the bills of exclmngc. However,
it also took the issue of non-protest for non-payment to be triable,
but not a serious triable issue. The court accordingly granted leave
to appear and defend, but on condition that the applicant/ defendant
deposited into the court, within a month from the date of the order,
fifty per cent of the sum claimed in the suit.

Another pertinent observation was made by Lord Blackburn in
the case of Wallingford ¢ Mutual Society [1880] 5 AC 685 in which he
said, at page 704

[ think that when the affidavits are brought forward to raise that
defence they must, if 1 may use the expression, condescend upon
particulars. Ie is not enough to swear, “1 say | owe him nothing .
that is nor enough. You must satisfe the judge that there is reasonable
ground for saving so. So again, if you swear that there was fraud, chat
will not do. It is difficult to define it, but vou must give such an extent
af definite faces pointing to the fraud as to satisfy the judge that those
are facts which make it reasonable thar vou should be allowed to rise
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that defence, And in the like manner as to illegality, and every other
defence that might be mentioned.

(Also see Tanzania Sariji Corporation v Azania Investiment and another,
[ Yar es Salaam District Registry Civil Case No. 341 of 1999 (as yet

unreported).

IPower to Set Aside a Decree

Ovrdinarily, after the expiration of twenty-one days from the date
the summons is served on the defendant in a suit instituted under
Summiaty Procedure, the court will, on the appllimtion of .thc
plaintff, enter judgment for the plaintiff as prayed, if by that time
the defendant has not filed an application for leave to appear and
defend the suit.

However, even after a decree has been issued, the court may,
under special circumstances, set it aside and, if necessary, stay or set
side execution, and may give leave to the defendant to appear to
the summons and to defend the suit, if it seems reasonable to the
court to do so, and on such terms as the court thinks fit (Order 35,
rule 4, Civil Procedure Code).

As the wording of the rule suggests, a decree will only be set
aside under these provisions in special circumstances, and where it
would be reasonable to do so. Besides, it has been held that, except
i exceptional circumstances, a judgment should not be set as_idr:
without giving the plaintft an opportunity to oppose the setting
asicle (see N.B, Patel and Co. v African Cotton Corporation Lid., _(]933)_
5 UL 6). This, of course, is in accordance with the principle of
natural justice which finds expression in the Latin Maxim: “Aundi
alteram partem™, that is, that a man must not be condemned unheard.

Power to Order Bill, Promissory Note etc. to be Deposited
with tife Court

In any suit instituted under Summary Procedure, the court may
order that the bill or note on which the suit s founded should
forthwith be deposited with an officer of the court. Hl'sidl:.l:.. Il.m.
court may order that all proceedings must be stayed until the pl_.u neiff
has given security for the costs of such proceedings (¢ der 35, rule
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5, Civil Procedure Code). It is difficult to Justify this provision a.
courts rarely apply it |

Costs Regarding Noting Non-acceptance of Dishonoured
Bill

The holder of every dishonoured bill of exchange or promissory
note has the same remedies for the recovery of the expenses
incurred in noting the same for nen-acceptance or non-payment of
otherwise, by reason of such dishonour, as he has under Summar '::
Procedure for the recovery of the amount of such bill or note {Ord
35, rule 6, Civil Procedure Code),

CHAPTER TwENTY EIGHT

Surrs 1IN PArRTICcULAR CASES

There are certain categories of suits for which there are special
provisions as to the manner or by whom they should be prosecuted,
processes served, or execution done, We shall now refer to some of
them.

Suits by or against Corporations

In suits by or against a corporation, any pleading, be it a plaint or
written statement of defence or reply, as the case may be, may be
signed and verified on behalf of the corporation by the secretary or
by any director or other principal officer of the corporation who
is able to depose to the facts of the case (Order 28, rule |, Civil
Procedure Code).

As to service of processes, subject to any statutory provision
regarding service of process, if the suit is against the corporation, the
summeons may be served in any of the following modes:

a) O the secretary, or on any director or other principal officer of
the corporation, or

b} By leaving it or sending it by post addressed to the corparation at
the registered office, or if there is no registered office, then at the
place where the corporation carries on business (Order 28, rule 2,
Civil Procedure Code),

In any such suits, however, the court has discretion to require, at any
stage of the suit, the personal attendance of the secretary or of any
director, or other principal officer of the corporation who may be
able to answer material questions relating to the suit (Order 28, rule
3, Civil Procedure Code).

Suits by or against Firms and Persons Carrying on
Business in Names other than their own

Any two or more persons claiming or being liable as partners and
carrying on business in Tanzania may sue or be sued i the name
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of the firm (if any) of which such persons were partners at (h
time the cause of action accrued, and any party to such a suit ma
m such a case apply to the court for a statement of the names an
addresses of the persons who were, at the time of the accruing of the
cause of action, partuers in such firm, to be furnished and verified
such manner as the court may direct (see Order 29, rule 1(1), Civi
Pracedure Code).

Motice to be Served on Manager

If persons are sued as partners in the name of their firm, th
summons must be served either upon one or more of the partnerd
or at the principal place at which the partnership business is n::erie__
on, or upon any person having, at the time of service, the contra
or management of the partnership business there, as the court may

direct; and such service will be deemed to be good service upon

the firm so sued, whether all or any of the partners are within or
without Tanzania.

It, however, the partnership has been dissolved to the knowledge
of the plaintiff before the institution of the suit, the summons must
be served upon every person within Tanzania who it is sought to
make liable (Order 29, rule 3, Civil Procedure Code).

What would happen if one of the partners dies either before the
institution of the suit or during its pendency in which the partners
may sue or be sued or would have sued or been sued? In such an
event, and notwithstanding the provisions of section 45 of the Law
of Contract Ordinance, it will not be necessary to join the legal
representative of the deceased as a party to the suit. However, the
legal representative may apply to be made a party to the suit, Besides,
he can enforce any claim against the survivor or survivors (Order 29,
tule 4, Civil Procedure Code).

It should be noted that where a summons is issued under rule
3 of Order 29, then every person on whom it is served must be
informed by notice in writing given at the time of service whether
he is served as a parter or as a person having control or management
of the partmership business, or in both characters. If no such notice
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Is given, the person served will be deemed to be served as a partner
(Orrder 29, rule 5, Civil Procedure Code).

The notice may read thus:

Take notice that the summons served herewith is served on you as the
person having the management or control of the partnership business
of A, B and C.

I

“Take notice that the summons served herewith is served on you as a
partner in the defendant firm A, B and C.

If such persons sue or are sued as partners in the name of the firm
15 stated above, then, in the case of any pleading or other do:cum::nt
required by or under the Code to be signed, w:r.iﬁed or certified by
any one of such persons, any one of them may sign, verify or certify
the same.

For instance, if A and B, who are partners in some business
under the name and style of “Myule Timber!” want to sue Y, they
can file the suit in the name of the firm, that is, “Mvuh:Timber‘," and
their pleadings or other document relating to the suit may be signed,
verified or certified by either A or Biso too ifY were to sue the firmm.

Dissolution of a Firm Before Suit

What would be the solution where a cause of action against a firm
1rises before the firm is dissolved, but the firm is dissolved before a
suit i filed against such firm? In the case of Rani Rakha s/0 .‘?r'h.m:.h:r
Bootamal Horva v Shandar Bootamal Horra and others [1959] 1 EA 981,
the Kenya Supreme Court held that in such a case the suit can be
brought against the firm; and that alternatively, the partners can b?
sued individually and as partners of the firm on their joint liability
as partners, but that if the action is to be brought under Order 29,
rule 1, then it must be filed against the firm name. The same court
has held that a claim may be enforced against a partnership while
making all the partners defendants (see Sanian Singh v Karam Singh
Lal Puran Singh [1963] 1 EA 423). _

If the suit is instituted 0 the name of the firm, the p]nin_riﬁ
ot their advocate must, on demand in writing by or on behalf of
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any defendant, forthwith declare in writing the names and pla
residence of all the persons who constitute the firm on whose bl
the suit is instituted. If such demand is not met, then, on applicy
for that purpose, all proceedings in the suit may be stayed upon §

terms as the court may direct. '

When the names have been so declared, the suit will pro
in the vsual manner, and the same consequences in all respects W
follow as if the partnérs had been named as plaintiffs in the pla i
E:[-:rwevcr, since the suit will have been instituted in the name of t
firm, the proceedings will continue in the name of the firm (Ordl
29, rule 2, Civil Procedure Code). The notice may read thus:

lake notice that the summons served herewith is served on you
a partner in the defendant firm A, B and Co. and also as the pél o

having the control or management of the partnership business of #
B and Co. |

Now, what is the consequence of failure to give such notice? In the
case of The Kenya Tobacco Co. Ltd v Nairobi Trading Store [1 054] 298
[fLR 37, the plaintiff company instituted a suit against the defendant
firm, but without notice as required by Order 29, rule 4 of the
_Kenya‘ (I'_Livil Procedure (Revised) Rules, 1948. The plaintiff applied
in writing for judgment in default of appearance. The Deputy
Ragistmn in view of the provisions of the rule, felt unable to enter
judgment and referred the application to a Judge. The Supreme
gjmrt held that service was not effective. The Court stated, at page |

As the service in this suit was admittedly upon a manager, that is a
person, not a partner, who had merely the control or management
F:f' the partnership business and no concurrent notice was served, as
is I4.:1.’.]L1]"r'cd by the rule, I find that the service was ineffective and ;]'m
application to enter judgment premature and requiring to be dismissed.

Appearance of Parties

If persons are sued as partners in the name of their firm, they
must appear individually in their own names, but all subsequent
proceedings will continue in the firm name (Order 29, rule 6
Civil Procedure Code), But where a summons is served upotl, 5;1}':
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1 manager who has the control or management of the partnership
business, no appearance by him will be necessary unless he is a
partner of the defendant firm (Order 29, rule 7, Civil Procedure
Clode).

If one of the partners of the defendant firm appears, and the suit
s in the firm’s name, that constitutes appearance of the firm (see
Lyaght Lid v Clark and Co., (1891) 1 QB 552, 556).

It should be noted, however, that appearance in the name of a
firm is no appearance at all because a firm is not a legal personality
and so cannot appear as such. It was so held in the case of Smith
v Auto Electric Service Ltd [1951] 24(2) KLR 22. In that case the
partners of the defendant firm at firse entered an appearance in
the memorandum of appearance in the name of the firm instead
of in their individual names but later appeared individually. It was
held that under rule 5 of Order 29 of the Kenya Civil Procedure
(Reevised) Rules, that earlier appearance was not a valid appearance,
but the subsequent one was.

That case was referred to with approval by the Tanzania High
Court in the case of E.A. Posts and Telecommunications Corporation v
M/ S Terrazo Paviors (supra) in which the court held, inter alia, that
where a partner or partners appear by advocate it is the duty of
the advocate to state in court the name or names of the individual
partner or partners he is appearing for, and that appearance in the
name of the firm amounts to no appearance at all since a firm is not
a legal personality and therefore cannot appear as such.

Appearance under Protest

There are cases where a party who has been served as partner under
rule 3 of Order 29 denies that he is a partner. In such a case, he
may appear under protest, denying that he is a partner. However,
such appearance will not preclude the plaintift from otherwise
serving a summons on the firm and obtaining a decree against the
firm in default of appearance where no partner has appeared. In
other words, an appearance under protest is intended to nullify the
service altogether, So, where a person who had been served enters
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an appearance under protest, that means that the service is nullified
as far as the defendant firm is concerned.

What, then, is a plaintiff to do in such a case? In Mulla’s Code of |
Civdl Procedie it is stated: :

[n such a case the plaintiff may disregard the appearance under protest
altogether, and have the summons served upon one who is definitely 3
partner or one who has the contral or management of the defendant
firm as provided by rule 3 above, and having obtained a decree against
the firm, he may apply for leave to execute it against such person
under Order 21, rule 50, But the plaintiff is not bound to adopt this
course. He may take out a chamber summons and contend that the
party who appeared under protest is a partner or was 3 partner at the
time the cause of action accrued, and apply on that basis to strike
out of such appearance the denial of the partnership (page 1355, 13%
Edition).

The party appearing, naturally, is not entitled to dispute liability of
the defendant firm, for he is not expected to be conversant with

the dealings of a firm of which he is not a partner, Indeed. English
courts have held that such person is not even allowed to plead in
the alternative that ifhe is a partner in the firm he is to plead in the
alternative that he is not reliable (see Wéir and Co. v M Vicar and Ca,
(1925) 2 KB 127).

Suits against a Person Carrying on Business in Name
Other than His Own Name

There are cases in which a person carries on business in 2 name or
style other than his own name. Such a person may be sued in such
name or style as if it were a firm'’s name, and the rules governing
suits by or against firms as discussed above will, muraris mittandis,
apply to such suit (Order 29, rule 10, Civil Procedure Code)

The question that sometimes arises is: in what name can such
a person sue where the cause of action relates to that business? In
the case of Sadmidin Sharifl"v Tarlochan Sinel sfo Jwala Singh [1961] 1
EA 72, the Court of Appeal for East Africa held that such a person
can only sue in his own name although he may add such phrase as
“trading as ...” Dealing with the provisions of rule 9 of Order 29 of
the Kenya Civil Procedure (Revised) Rules, 1948, which is identical
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with rule 10 of Order 29 of the Tanzania Civil Procedure Code,
1966, Gould, J.A., had this to say, at page 78:

It 1s to be observed that, while rule 1 of the Order which deals with
partnership, uses the words“may sue or be sued in the name of the firm,
rule 9 35 confined to "may be sued in such name or style” A person
such as the respondent, therefore, the sole proprietor of a business but
trading under business name, must sue in his personal name; .. [ have
no doubt that he is entitled to add some such words as “trading as ..."
bue those are words of description only ... The language of Order 29 is
in any event permissive and the real party is the individual, irrespective
of his business names,

If, however, the suit has been wrongly filed in the name or style of
the business, then, the East African Court of Appeal has held, he
may be allowed to amend (see AN Phakey v World Wide Agencies Ltd
15 (1948) EACA 1 and George and Company v Pritam’s Auto Service
(1955) 22 EACA 233).

Suits by or Against Trustees, Executors and Administrators

[f in a suit concerning property vested in a trustee, executor or
administrator, the contention is between persons beneficially
interested in such property and a third person, then the trustee,
executor or administrator must represent the persons so beneficially
interested, and it will ordinarily not be necessary to make the persons
50 beneficially interested parties to the suit. However, the court may,
it it thinks fit, order them or any of them to be made parties to the
suit {Order 30, rule 1, Civil Procedure Code).

Let us take a simple example. A is the administrator of the estate
of X deceased. B and C are surviving children of X and so are
beneficially interested in the property of X which includes a house.
Y, who 15 a third party, claims ownership of the house. In a suit by'Y
for the ownership of that house, A will be the defendant representing
B and C. It will not be necessary to make B and C to be parties o
the suit, unless the court should order that boch B and C or one of
them be made parties/party to the suit.

But if there should be several trustees, executors or admimistrators
of the property, then they must all be made parties to the suit against
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one or more of them. Here, however, it should be noted that those

executor ave i i
tors who have not proved their testators will, and trustees,

executors and administrators who are outside Tanzania need not be
made parties to the suit (Order 30, rule 2, Civil Procedure Code).

Now, suppose that two execurors disagree as to whether or not |

to pursue a claim, what course of action should be taken? In the
case otdﬁa{gmr v Gantama [1968) 1 EA 338, it was held that in such
a sttuation, both must be Joined.

Suits by or Against Minors and Persons of Unsound Mind

The mentally unsound and minors or infants do have rights and

duties in the society within the scope of the law for the time being

in force. Although by the very nature of their disabilities, they cannot
prosecute their rights in the normal way before the n:uur:s: the law
of civil procedure provides for various ways in which such people
can pursue their civil claims or in which the claim against such
people can be pursued.

To that procedure let us now turn,

Suits by or Against Minors '

A Minor is defined as a person who is under the age of eighteen
}'ears,lnnd the law is that such a person does not have full legal
capacity. He cannot, for that reason, conduct legal proceedings
himself. So, in every suit by a minor, such suit must be instituted in
the name of the minor by a person who is an adult. [n other words
an adult must institute the suit and prosecute it on behalf of l‘!‘tf,“
minor, but the suit must be in the name of the minor. Such adult
is known as a “next friend” of the minor (Order 31, rule 1, Civil
Procedure Cade). '

_ If the suit is instituted by or on behalf of a minor without a next
friend, the defendant may apply to the court to have the plaint taken
off the file, with costs to be paid by the advocate or other person b
whom such plaint was presented. '

ﬁu: if a defendant makes such an application, notice of such
appltc:utfon must be given to such person. The court will then hear
such objections as the person may raise, and it may then make such
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order in the matter as it thinks fic (Order 31, rule 2, Civil Procedure
Code),

Appointment of Guardian for Minor Defendant

Should a suit be nstituted against a miner, that is, if a minor is a
defendant to a suit, then the court will make an inquiry as to the
fact of such minority, and on being satisfied that the defendant is in
fact a minor, will appoint a proper person to be guardian for the suit
for such minor. Such order may be obtained upon application in the
name and on behalf of the minor or by the plantff,

Such an application must be supported by an affidavit verifying:
(1) that the proposed guardian has no interest in the matters in
controversy in the suit adverse to that of the minor, and (2) that he
is a fit and proper person to be so appointed (Order 31, rule 3(1)(2)
and (3), Civil Procedure Cade).

The reason for these requirements is obvious. They are intended
to ensure that the interests of that minor are not compromised by
the guardian as a result of che guardian’s own interest in the matters
in controversy in the suit which are adverse to those of the minor,
ot as a result of the guardian’s lack of scruples,

For the same reason, no order must be made on such an
application until notice has been given to the minor and to any
guardian of the minor appointed or declared by an authority to
be competent in that behalf, or, if there is no such guardian of the
thinor, such notice should be given to the father or other natural
guardian of the minor, or, where there is no such father or other
natural guardian, to the person in whose care the minor is. Besides,
no such order must be made until any objection that may be raised
on behalf of any person so setved with notice has been heard (Oxder
31, rule 3{4), Civil Procedure Code).

Duties and Obligations of a Guardian

A person appointed a guardian for a suit must, unless his appointment

i5 terminated by retirement, removal or death, continue as such

guardian for the purpose of all the proceedings arising out of the
L]
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suit including execution proceedings of a decree arising from the
suit (Order 31, rule 3(5), Civil Procedure Code),

What, then, are the requisice qualifications for a guardian, He
must be a “proper” person. and 1 Proper person is one who is of
sound mind, has attained age of majority, and whose interests are not
adverse to that of the minor. Besides, he must not, in the case of 3
next friend, be 2 defendant, or, in the case of a guardian for the suir,
a plaintiff (Order 31, rule 4(1), Civil Procedure Code.) It should be
borne in mind that if a minor has a guardian appointed or declired
by competent authority, no person ather than such guardian can
act as the next friend of the minor or be appointed guardian unless
the court considers that it is for the minor's welfare that another
person be permitted to act or be appointed, as the case may be, But
it the court is of that view; it must give reasons for holding that view
(Order 31, rule 4(2), Civil Procedure Code),

One more point: no person should be appointed guardian for
a4 suit without his consent {Order 31, rule 4(3), Civil Procedure
Code), In other words, a person, however otherwise qualified (o
be appointed guardian for a suit, cannot be appointed unless he is
willing torbe 5o appointed. A potential guardian, therefore, must first
be consulted as to whether he would be willing to act a5 a guardian
i a suit,

It may happen that there is no person who is fit and willing to
act as guardian for the suit, In such an event, the court may appoint
any of its officers to be such guardian, and may direct that the Costs
to be incurred by such officer in the performance of his duties as
such guardian must be borne either by the parties or by any one or
more of the parties to the suit, or out of any fund in court in which
the minor is interested, and may give directions for the repayment or
allowance of such costs a5 Justice and circumstances of the case may
require (Order 31, rule 4(d), Civil Pracedure Code).

Except for an application for stay of proceedings on removal,
death or retitement of a next friend of a minor, every application o
the court on behalf of a minor must be made by his next friend or
guardian for the suit (Order 31, rule 5(1), Civil Procedure Code).
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What, then, would be the position where an order has been
made in a suit or on an application before the court in or by which
4 minor Is in some Way concerned or affected, without such minor
having been represented by a next friend or guardian for the suit? In
such an event, such an ordey may be discharged, and if the advocate
of the party at whose instance the order was obtained knew, or
might reasonably have known, the fact of such minority, he may be
ordered to pay the costs (Order 31, rule 5(2), Civil Procedure Code).

Limitations of Powers of Next Friend or Guardian for Suit

To ensure that interests of the minor are safe-guarded, a next friend
or guardian for a suit cannot receive ay money or other movable
Property on behalf of the minor either by way of compromise
before the decree or order or under a decree or order in favour
of the minor unless the court has given leave that he should do so
(Order 31, rule 6(i), Civil Procedure ¢ “ode),

Where a next friend or guardian of the suit has not been
appointed or declared by competent authority to be guardian of the
property of the minor, or, having been so appointed and declared,
such guardian for the suit or next friend is under any disability
known to the court to receive the maney or other movable property,
the court must, if it gives him leave to receive the Property, require
him to furnish such security and give him directions as will, in the
court’s opinion, sufficiently protect the property from waste and
ensure that it will be properly applied (Order 31, rule 6(2), Civil
Procedure Code).

Besides, a next fiiend or suardian for a suit cannot, without the
leave of the court, which must be recorded in the pracecdings, enter
INto any agreement or compromise on behalf of the minor with
reference to the suit in which he acts a5 next friend or sruardian
(Order 31, rule 7(1), Civil Procedure Code),

Retirement and Removal of Next Friend

A next friend can retire as such nex Triend. Bue be will por I
permitted to do so unless he has first procused & He 1 bie
in his place, and he must give security for vty w :
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application for the appointment of a new next friend in his place
must be accompanied by an affidavit showing that such person h
no interest adverse to that of the minor (Order 31, rule 8, Ci
Procedure Code).

The other way in which a next friend may cease to act as such
next friend is by removal. Now, on what grounds can a next friend be
removed? A next friend can only be removed when it is sufficiently
shown, to the satisfaction of the court, that the interest of the next
friend is adverse to that of the minor, or where he is so connected.
with a defendant whose interest is adverse to that of the minor as to
make it unlikely that the minor’s interest will be propetly protected
by him, or where he does not do his duty, or where he ceases to
reside within Tanzania during the pendency of the suit. He may
further be removed on any other sufficient ground or cause.

When such sufficient cause or causes has/have arisen, an
application may be made on behalf of the minor or by the defendant R
in the suit for the removal of the next friend. If the court is satisfied

with the cause or causes given, it may accordingly order the removal
of the next friend and make such order as to costs as it thirks fit
{Order 31, rule 9(11), Civil Procedure Code).

Stay of Proceedings after Removal/Retirement of Next
Friend

Ifa next friend has ceased to be such next friend either by retirement,
removal or death, the proceedings must be staved until a new next
friend had been appointed in his place. If the case of the minor is
being handled by an advocate and such advocate does not within
reasonable time take steps to have a new next friend appointed, then
any person interested in the minor or in the matter in controversy
may file an application to the court for the appaintment of one, and
the court may appoint such person as it thinks fit (Order 31, rule 10,
Civil Procedure Code),

Retirement, Removal or Death of Guardian for Suit

Should a guardian for the suit wish to retire, or should he fail to do
his duty, or if there is other sufficient cause, the court may allow such
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puardian to retire or it may remove him, and may there and then
imake such order as to costs as 1t thinks fit (Order 31, rule 11(1), Givil
Procedure Code),

Should the guardian for the suit retire, die or be removed by the
court during the pendency of the suit, the court must appoint a new
puardian in his place (Order 31, rule 11(2), Civil Procedure Code).

Minor Plaintiff/ Applicant on Attaining Majority

A minor plaintiff or a minor who is not a party 1o a suit on whose
behalf an application is pending must, on attaining age of majority,
elect whether or not he will proceed with the suit or application.
If he elects to proceed with the suit or application, he must apply
tor an order discharging the next friend and for leave to proceed in
his own name, When an order of discharge has been made, and the
minor given leave to proceed in his own name, the title of the suit
or application must be altered so as to read thereafter thus;

A late a minor, by CIX, his nexe friend, but now having atrained
majority,

[t on the other hand, he elects to abandon the suit or application, he
must, if he is the sole plaintiff or sole applicant, apply for an order
tor dismiss the suit or application on payment of the costs incurred
by the defendant or opposite party or which may have been paid by
his nexe friend (Order 31, rule 12(1},(2)(3) and (4), Civil Procedure
Code).

; Any application by a minor plaintiff or applicant may be made
ex-parte, but an order discharging the next friend and permitting
1 minor plaindft to proceed in his own name must not be made
without notice to such next friend (Order 31, rule 12(3), Ciwl
Procedure Code).

It on the other hand, the minor is a co-plamtiff and on attaining
the age of majority wants to repudiate the suit, he must apply o
have his name struck out as co-plaintiff, and if the court finds that
he is not a necessary party, it must dismiss the st on such terims
as to costs or otherwise as it thinks fit. In such a case, 1t must be
remembered, notice of the application of guch minor to repudiare
the suit must be served to the next friend, on the co-plainttt and
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on the defendant, As to costs of the parties of such an application
and of all or any proceedings thereto have had in the suit, it is for
Ehe court to direct by whom they should be paid, But if the minor
15 a necessary party to the suit, the court may direct him to be made
a defendant to the suit (Order 31, rule 13, Civil Procedure Code).

ks But suppose the suit filed by the late minors next friend
15 l!n!:lmpcr or unreasonable? In such a case, 2 minor may, on
attaining age of majority, and if he is a sole plaintiff, apply that the
suit instituted by his next friend in his name be dismissed on the
ground that it is improper or unreasonable (Order 31, rule 14(1)
Civil Procedure Code). Notice of the application, however, must,
in such a case be served on all the parties concerned. If the court is
satisfied that the suit is in fact unreasonable or Improper, it may grant
the application and order the next friend to pay the costs of all the
]:mrlties it respect of the application and of anything done in the suit,
or 1t may make such other order as it thinks fic (Order 31, rule 14(2),
Civil Procedure Code),

This, perhaps, should be a warning to all those who are potential
next friends. A next friend must be sure, before instituting 4 suit on
behalf of a minor, or before agreeing to act as such next friend, that
the suit is proper and has a reasonable chance of success. He has to
do this not only because he must live up to the reputation of having
been selected as “a fit and proper person” to be appointed as a next
friend, but also because he stands to lose if the suit is improper or
unreasonable,

Suits by or Against Persons of Unsound Mind

The rules regarding suits by or against persons who are minors apply
also to persons who have been adjudged to be persons of unsound
mind, or, though not so adjudged, whom, on inquiry, the court finds
to be incapable of protecting their interests when suing or being
sied by reason of unsoundness of mind or mental infirmity (Order
31, rule 15, Civil Procedure Code).

CHAPTER TwENTY ININE

ARREST AND ATTACHMENT BEFORE
JupGMENT

We have so far discussed attachment of movable and immovable
property in the execution of decrees and orders and the arrest
and detention of judgment-debtors in civil prison in execution
of decrees and orders. We have also looked at provisions regarding
security for costs where one or all the plaintiffs reside within or
reside outside Tanzania. There is yet another situation in which there
can be an attachment. We may call that attachment the *pre-emptive
attachment” or “attachment in anticipation.” It is what is called
arrest and attachment before judgment, The provisions regarding
arrest and attachment before judgment are pre-emptive: they are
intended to staturorily empower the courts to prevent the ends of
Jjustice from being defeated by some unscrupulous defendants. To
those provisions we now turn,

ARrRresT BEFORE JUDGMENT

In any suit, other than suits referred to in section 14(d) to () of the
Civil Procedure Code, and at any stage of such suit, the court may
issue a warrant to arrest the defendant and bring him before it to
show cause why he should not furnish security for his appearance.

i A court, however, will only issue such warrant for the arrest of
the defendant where it is satisfied, by affidavit or otherwise, that the
defendant, with intent to delay the plaintiff, or to avoid any process
or to obstruct or delay the execution of any decree that may be
passed against hirm—

ay  has absconded or left the local limits of the jurisdiction of the
Court; ar

by s about to abscond or leave the local limits of the jurisdiction of
the court: or

¢)  has disposed of or removed from the local limits of the jurisdiction
of the court his property or any part of it,
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The court will also issue such a warrant where it is satisfied that ¢
defendant is about to leave Tanzania under circumstances affordil
reasonable probability that the planaff will or may thereby
obstructed or delayed in the execution of any decree that may I8
passed against the defendant in the suit.

Once the warrant to arrest the defendant has been issued any
given to an arresting officer, the arrestng officer will not arre
the defendant if the defendant pays to him any sum specified |
the warrant as sufficient to satisfy the plainuff’s claim. The offics
entrusted with the execution of the warrant will then deposit th
money with the court where it will be kept until the suit is disp
of or until the further order of the court (Order 36, rule 1, Civ
Procedure Code). !

It is for the plaintiff to satisfy the court that there is reasonabl
and probable cause that the defendant will act or has so acted,

But what amounts to “reasonable and probable cause?” In the
case of Fernandes v Conercial Bank of Africa Ltd and anether [19649 .
1 EA 482, the Kenya High Court referred to the meaning of tha
expression in a criminal process in the English case of Hicks
Faulkner (1881) QBD 167 and said: " Altering the words of Hawking!
J..in Hicks v Faulkner defining reasonable and probable cause to suit
the present context of abuse of civil process. .. 1 think they wouldl
read as follows: ;

An honest belief based upon a full conviction, founded upon reasonable
grounds, or the existence of a state of cireumstances which assuming
them to be true would reasonably lead an ordinary prudent and
cautions man placed in the position of the defendant (former plaintifl)

to the conclusion that the plaintff (former defendant) was about to

leave Kenya under circumstances affording reasonable probability that

the defendant will or may thereby be obstructed or delayed in the

execution of any decree that may be passed against the plainaff in the
suit,

[t would, therefore, appear that a plaintiff need not prove the actual

intention of the defendant to obstruct or delay the execution of

any decree that may be passed against hiny, It is sufficient for him ta
show that the circomstances under which he is about to leave the
jurisdiction of the court ot the country, or the manner in which he
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has disposed of his property, afford a reasonable probability that the
execution of the decree that may be passed against the defendant
will thereby be obstructed or delayed. The plaintiff, however, must
bring out adequate material on which he bases his belief that unless
his prayer is granted there is real danger that the ends of justice will
be defeated.

In addition, before a court can act on such a prayer, it has further
to be satisfied that the suit is bona fide and not mala fide.

Should the defendant be outside the local limits of the court in
which the suit is filed, the court issuing the warrant may, by telegram,
request any district court within the area of whose jurisdiction the
defendant is believed to be to arrest him and cause him to be taken
under escort to the court which issued the warrant. Such telegram
must state the number and title of the case, the full name of the
defendant and the place where he is believed to be, the amount of
money upon payment of which the defendant may be released, a
statement to the effect that the person applying for the arrest has
iven security for the expenses of and transport of the defendant and
his escort to the court which issued the warrant, and the date when
the warrant was issued (Order 36, rule 2(1) and (2), Civil Procedure
Code).

Oin receipt of such telegram, the court to which it is addressed
must issue a provisional warrant in accordance with the particulars
in the telegram and cause it to be executed (Order 36, rule 2(3).
Civil Procedure Code).

If at the time of the execution of the warrant, the defendant
does not pay to the officer executing the warrant the amount shown
in the warrant, he must be escorted to the court which sent the
telegram.

When the defendant is brought before the court which issued
the original warrant, such court will inform him, if not already served
with a copy of the plaint, the nature of the claim and the contents
of the affidavit on the strength of which the warrant of arrest before
judgment was issued, and then call upon him to show cause why he
should not be made to furnish security for his appearance.
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If he fails to show cause, the court will have to order him eithe
to deposit in court money or other property sufficient to ans
the claim against him, or to furnish security for his appearance
at any time when called upon while the suit is pending and until
satisfaction of any decree that may be passed against him in the suit
or make such order as it thinks fit in respect of the sum which may
have been paid by the defendant at the time of the arrest (Order 36,
rule 3(1), Civil Procedure Code).

A defendant may also furnish security in the form of a bond to
be executed by a surety. The surety will guarantee the appearance of
the defendant, In default of such appearance, the surety binds himself
ta pay any sum of money which the defendant may be ordered ta
pay in the suit (Order 36, rule 3(2), Civil Procedure Cade).

It 15, however, open to a surety at any time to apply to the
court in which he became such surety to be discharged from the
obligation (Order 36, rule 4(1), Civil Procedure Code). On receipt
of such an application, the court must summon the defendant to
appear or, if it thinks fit, may issue a warrant for his arrest in the first
instance. When the defendant appears in answer to the summons or
warrant, or if he voluntarily surrenders himself, the court will direct
that surety to be discharged from the obligation and call upon the
defendant to furnish fresh security (Order 36, rule 4(2) and (3), Civil
Procedure Code),

What if the defendant should fail to furnish security? In such a
case, the court may commit him to civil prison until the decision of
the suit or, where a decree 1s passed against him, until the decree has
been satisfied. However, no person must be detained in civil prison
in such a case for more than six months, nor more than six weeks
where the amount or value of the subject-matter of the suit does not
exceed TShs 150, Bue if he complies with the order he will not, of

course, be committed to prison (Order 36, rule 5, Civil Procedure
Code).

Attachment before Judgment

If, at any stage of a suit, the court is satisfied, by affidavit or otherwise,
that the defendant, with intent to delay or obstruct the execution
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of any decree that may be passed against him in the suit, is about to
dispose of the whole or any part of his property from the local limits
of the jurisdiction of the court, the court may direct the defendant,
within a time to be fixed by it, either to furnish security, in such sum
as may be specified in the order, to produce and place at the disposal
of the court when required, the said property or value of it, or such
portion of it as may be sufficient to satisfy the decree, or to appear
to show cause why he should not furnish security (Order 36, rule
(1), Civil Procedure Code).

Unless the court should direct otherwise, the plaintiff must
specify the property to be attached and its estimated value, and the
court may also order the conditional attachment of the whole or
any portion of such specified property (Order 36 rule 6(2) and (3},
Civil Procedure Code).

The provisions regarding attachment before judgment differ
from those regarding arrest before judgment in one important
respect: arrest before judgment does not include suit set out in
section 14{a) to (d) of the Civil Procedure Code, while attachment
before judgment can be in any suit.

But no agricultural produce in possession of any agriculturist
may be attached (Order 36, rule 13, Civil Procedure Code).

When, then, will a court exercise the power to attach property
before judgment? In the case of Raphael Dibogo v Prablamus Wambura
(1975) LRT n. 42, Lugakingira, Ag. ]., (as he then was) had this to
Y

First of all, before he (the magistrate) can order an attachment of

disputed property he must be satisfied that the property is in danger

of being destroyed, hidden, wasted, damaged, alienated or atherwise
injuriously dealt with. In this case none of these was alleged.

In the case of Mtale v January Kapembipa (1976) LRT n. 7, the same
Court (Sisya, Ag. ., (as he then was), said at page 27:

Mo doubt, the main ohject of this rule is to enable the plaintiff to
realize the amount of decree, if one s eventually passed, from the
defendant’s property. However before invoking the provisions of this
rule the court must be “satisfied by affidavit or otherwise, thae the
defendant, with intent to obstruct or delay the execution of any decree
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that may be passed against him" is about to commit the mischief al
which the complaint is made. It is my considered opinion that pows
to attach, in these circumstances, should not be exercised lightly an
without proof of the mischief aimed at. I

The Court added:

The mere fact that suit has been filed against a person should not be
warrant ta debar him from dealing with his property.

(See also Gulamhussein Fazal v Muzafar Hussein Gulamali (No, 2
(1976) LRT n. 64).

Should the defendant fail to show cause or furnish securip
within time fixed by the court, the court may order that the property

specified or such portion of it as appears sufficient to satisfy the
decree which may have passed in the suit, be attached. :

CHAPTER THIRTY

TEMPORARY INJUNCTIONS AND
INTERLOCUTORY ORDERS

TEMPORARY INJUNCTIONS

It not infrequently happens that a situation arises necessitating a
restraint order against a party or property of a party before the suit
or matter is finally determined. Such restraint orders are referred to
as temporary injunctions. To that end, the law provides that where
in any suit it is proved by affidavit or otherwise either, that any
property in dispute in a suit 1s in danger of being wasted, damaged,
or alienated by any party to the suit or suffer loss of value by reason
of its continued use by any party to the suit or wrongly sold in
execution of a decree, or that the defendant threatens or intends
to remove or dispose of his property with a view to defraud his
creditors, the court may grant an order of a temporary injunction
to restrain such act; or it may make such order for the purpose ot
staying and preventing the wasting, damaging, alienation, sale, loss in
value, removal or disposition of the property as the court thinks fit,
until disposal of the suit or until further orders (see Order 37, rule
1, Civil Procedure Code).

Similarly, in any suit for restraining the defendant from
dommitting a breach of centract or other injury of any kind, whether
compensation is claimed or not, the plaintiff may, at any time after
the suit has been filed, and either before or atter judgment, apply to
the court for a temporary injunction to restrain the defendant from
committing such breach of contract or injury complained of, or
any breach of contract or injury of a like nature arising out of the
same contract or relating ro the same property or right (see Order
37, rule 2(1), Civil Procedure Code). If the court 1s satisfied that the
defendant might commit the breach or injury complained of by
the plaintff, it will grant the temporary injunction sought on such
terms as it thinks fit.
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If, after an order of temporary injunction has been made
issued, the defendant is guilty of disobeying the order, or is in brew
of any terms of such order, the court which granted the injunctig
may order that the property of such person guilty of disobedience @
breach of the terms of the order be attached. It may also order sug
person to be detained as a civil prisoner for a term not exceedin
six months, unless the court should earlier direct that he be release
(see Order 37, rule 2(2), Civil Procedure Code as amended by G/B
No. 508 of 1991},

In addition, in making orders of temporary injunctions, r
court may order such terms as to the keeping of account and givin
security. Such orders given under rule 1 or rule 2 of Order 3
must remain in force for a period specified by the court, but suel
period must not exceed six months. However, the court granting
injunction may, from time to time, extend such period for a furthe
period which in aggregate must not exceed one year. But the courf
will only give such extension if it is satisfied that the person i
whose favour the earlier injunction was granted had diligently been
taking-steps to settle the matter complained of and, if the court ¥
turther satisfied that the extension sought is in the interests of justice,
necessary or desirable (see Order 37, rule 3, Civil Procedure Code ab
amended by G.N. No. 508 of 1991) (see also Tanzania Knitwear Lid
1 Shamshu Esmail [1989] TLR 48).

Fae-parte orders of temporary injunctions must not be made at
the whim of a court. Rule 4 of Order 37 of the Code (as amended)
provides that before granting an injunction, the court must in all
cases direct notice of the application to be given to the opposite
party. The court betore whom such an application is made can only
proceed ex-parte where it appears that the giving of such notice
would cause undue delay and that such undue delay would defeat
the ohject for which the application has been made - (see also Hans
Wolfeang Golcher v General Manager of Morogore Canvas Mill Linited
[1987] TLIL 78; and Mrema and others v Abdallah Majengo and others,
CAT Civil Appeal No. 41 of 1999),

The requirement that notice should be given to the other party
before an order of temporary injunction can be issued is mandatory,
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save in cases covered by the exception to the rule. As was stated by
the Court in Mrema’s case (supra):

The effect of rule 4 of Order 37 is to make it compulsary for the
giving of notce o the opposite party in all cases except in sitnations
covered by the exception to the rule.

As to the onus of showing that a particular case falls within the
ambit of the rule, that is, before the court can dispense with the
giving of notice, the Court stated:

It is up to the respondents to satisfy the court that there was a good
cause for dispensing with the mandatory requirement to serve the
notice of the application o the appellants,

The Court also quoted with approval the case of Noor Mohamed fan
Mohamed v Kassamali Viryi Madhani (1953) 20 EACA 8 in which it
was stated, at page 11:

The requirement to give notice is clearly mandatory and it cannot be
disputed that the onus of satisfying the court that there is good canse
for dispensing with ic will lie with the applicant.

Mbyema’s case (supra) is also authority for the proposition that the rule
covers temporary injunctions as well as interim injunctions. This is
as it should be because the rule talks of “in all cases™.

It 1s important to note that ordinarily, temporary injunctions
must be made, in the language of Order 37, rule 1, against a party
to the suit. It ought not to be made against strangers to a suit (see
also National Bank of Commerce v Dar es Salagm Education and Office
Stationery [1995] TLR. 272) and Mrema’ case - supra).

An order for an injunction can be varied, discharged or set aside
by the court on application by any party who is dissatistied by such
an order (see Order 37, rule 5, Civil Procedure Code as amended
by G.N. No. 508 of 1991}, The court has discretion in the matter,
which discretion, however, must be exercised judicially.

In the case of an order for an injuncrion against 4 corporation,
such an order is binding not only on the corporation itself, but
also on all members and officers of the corporation whose personal
action it seeks to restrain (see Order 37, rule 6, Civil Procedure
Code).
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The principles on the basis of which applications for temponie
injunctions are granted or refused are well settled. In the case o
Astilio v Mbowe (1969) HCD n. 284, George, C.J., restated clig
principles in the following terms:

It is generally agreed that there are three conditions which must
satistred before such an injunction can be issued:

1) There must be a serious question to be tried on the facts allegady)
and a probability that the plaintift will be entitled to the relief
prayved,

1) That the courts interference is necessary o protect the p]:::'nl:iﬂ”l
from the kind of injury which may be irreparable before his legal
right is established, and

iii) That on the balance there will be greater hardship and mischiel
suffered by the plaintff from withholding of the injunction than
will be suffered by the defendant from the granting of it. .. the
court must be satisfied that the damage which the plaingiff will

suffer will be such that mere money compensation will not be
adequare.

He added that a temporary injunction will normally be granted

. I3 - . " - !
only if the whole point of the perperual injunction claimed would
be defeated if the temporary injunction is not granted.

In the case of Ihrahint v Ngaiza (1971) HCD n. 249, it was held
that it is a question of discretion of the court, which discretion must
be exercised judicially by appreciating the facts and applying them
to the principles governing issuance of tetporary injunctions.

InTERLOCUTORY ORDERS

Sale before Judgment

There are cases where the subject-matter of 2 suit or property which
has been attached before judgment may be ordered to be sold at once
pending the finalization of the suit. Such could be the case where the
subject-matter or the attached property is movable property which
is subject to speedy and natural decay, or which, for any sufficient
reason, it is desirable that such property be sold at once (see Order
37, rule 7, Civil Procedure Code). Such an order is an interlocutory
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order in that it is made in the course of the proceedings before the
suit is finally determined. A couple of examples will suffice.

Example 1:

AB. and C.ID. are exporters of fish fillets from Tanzania to Europe.
While a consignment of fish fillets, which is in the name of A.B.
as the consignor is waiting to be loaded on a transport aeroplane
at Mwanza Airport for transportation to Holland, C.ID. files a suit
against A.B. in the High Court at Mwanza claiming that he is the
owner of the consignment, In such a case, C.I). may, after filing the
suit, make an application to the court for an order for immediate sale
of the fish. The court could, in such a situation, grant such an order
because the subject-matter is movable property which is subject to
speedy and natural decay.

Example 2:

In a suit between Jane and James, the dispute is over ownership
of a car which, by an order of the court, has been attached before
judgment. James, in whose name the car is registered, is about to
go for studies abroad for three months and so fears that during that
period, while the case is pending, the car could be exposed to waste
and/or that the costs of its storage would needlessly be exorbitant.
In such a situation, James may apply to the court to order that the
car be sold at once. The court could, in its discretion, make such an
order,

By the language of the rule, such an application should be made
after institution of the suit, If the application is made by the plaintiff,
an order will only be made after notice has been given to the
defendant. If the application is made by the defendant, the plaintiff
is likewise entitled to such notice, and no order will be made until
after such defendant has entered an appearance (see Order 37, rule 9,
Civil Procedure Code as amended by G.N. No. 508 of 1991).

Detention, Preservation or Inspection

For the purpose of obtaining full information or evidence in any
suit, the court may, while a suit 1s pending, make an order for the
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detention, preservation or inspection of any property which is-._
subject-matter of the suit, or as to which any question relevant
the suit may arise. But such an order will usually be made by tl
court on an application by any party to the suit, and it will be mad
on such terms as the court thinks fit, When such an order has begl
made, and for the purpose of carrying it out or executing it or
part of it, the court may authorize any person to enter upon or int
the building or land or any other party to the suit or may authori#
that any observation be made, or samples taken, or experiment @
be tried as may seem to be necessary for the purpose (see Order
37, rule 8, Civil Procedure Code - as amended by G.N, No. 508 ol
1991).

One example will suffice. John and Charles enter into an oral
agreement by which John agrees to build a residential house for
Charles at a labour cost of ten million shillings with all materials
supplied by Charles, and it is agreed that the work must be up to
reasonably acceptable standards and must be completed within
twenty months. Charles terminates the contract on the grounds
that John is in breach of the contract for failing to complete the
construction within twenty months and only 50% of the work was
completed within the agreed twenty months. John claims that he
has done 95% of the work, that the delay was caused by Charles’
failure to supply materials in time and that the work done is up to
reasonably acceptable standards. So John sues Charles and claims
nine million shillings for work done. In such a case, John could file
an application for an interlocutory order for the inspection of the
property and experiment to be tried so as to determine the amount
of work done and the quality of the work before Charles takes over
and proceeds to finalize the construction of the house.

If the subject matter of the suit is money or some other thing
capable of being delivered and any party to the suit admits that he
15 in possession of such money or thing as a trustee for another
party, or if he admits that such money or thing belongs or is due to
another party, the court may order the same to be deposited in court
or delivered to such last-mentioned party, with or without security,
subject to further directions of the court (see Order 37, rule 10,
Civil Procedure Code as amended by G.N. No. 508 of 1991),

CuAPTER THIRTY ONE

APPEALS

To state the commonplace, in many cases the unsuccessful party is
dissatisfied with the judgment of the trial court, and in others, both
the parties may be dissatisfied with the outcome of the case. In such
a case the dissatisfied party may appeal or cross-appeal (as the case
may be) from the decision of the trial court to a superior court (see
Mariki v Ngomwo [1981] TLR 143). Indeed, this is a right granted l:}:-‘
no lesser a law than the Law of the Land, that 1s, the Constitution of
the United Reepublic of Tanzania under article 13.

As we have seen eatlier, every suit must be instituted i the
court of the lowest grade competent to try it, and by the provisions
of the Civil Procedure Cade, 1966, the district court and court of
resident magistrate, which are deemed to be courts of the same
grade, are the lowest courts competent to try suits, if they otherwise
have jurisdiction, So, unless otherwise provided by any law, an appeal
from every appealed decree of a court of resident magistrate or
district court in the exercise of its original jurisdiction, lies to the
High Court.

It should be noted that an appeal may lie from an original decree
passed after a full trial and also from an original decree passed ex-
parte. However, no appeal lies from a decree passed by the court with
the consent of the parties (see section 70, Civil Procedure Code).

An Appeal may also lie from a preliminary decree. Indeed, if any
party aggrieved by a preliminary decree does not appeal f'mn.l such
a decree, he will be precluded from disputing its correctness in any
appeal which may be preferred from the final decree (see section 71,
Civil Pracedure Code).

Let us now proceed to consider the various types of appeals
which may be preferred, and the mode in which they are preferred
and dealt with.
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Appears FROM ORriginaL DECREE

To start with, what is an original decree? We may define an origin
decrec as a decree 1ssued by a court of first instance, that is, o
decree issued by a court in the exercise of its original jurisdicton
as opposed to a decree issued in the exercise of its appellate or
revisional jurisdiction,

Papers Essential for an Appeal

It is a general rule that every appeal must be preferred in the form
of a memorandum signed by the appellant or his advocate and
presented to the appellate court or to such officer as it appoints in
this connection.

For our purposes, in this Chapter, we shall deal with the question
of appeals with regard to appeals that lie to the High Court from
subordinate courts,

The memorandum of appeal is usually presented to the Registrar
or District Registrar or some senior officer in the High Court Civil
Reegistry. It is important to remember that the memorandum of
appeal must be accompanied by a copy of the decree appealed from
and, unless the High Court dispenses with it, the judgment on which
such decree is founded {Order 39, rule 1(i), Civil Procedure Code).

What, then, is the consequence of faillure to include a copy
of a decree in an appeal? In the case of Adams v Adams [1959] 1
EA 777, the appellant filed the record of appeal without including
therein a copy of the preliminary decree with which the appeal
was concerned. The preliminary decree had not then been extracred
but this was done later and the appellant applied for and obtained
without objection, leave to file a supplementary record including
the decree. At the hearing of the appeal the respondent took a
preliminary objection that since the decree had not been extracted
when the appeal was filed, the appeal was incompetent. The Court
of Appeal for East Africa held that the rule requiring a copy of a
decree to be filed with an appeal applies to any appeal and not
merely to appeals against a judgment, and that the requirement was
mandatory. The preliminary objection, however, was overruled on
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the ground that if leave to amend the record were granted, any
breach of the rule would have been cured,

In the case of Kotak Ltd v Kooverji [1967] 1 EA 348, in an appeal
to the High Court from an order made in the District Court of
dar es Salaam, a preliminary point was taken by the respondents
that no certified copy of the order accompanied the memorandum
of appeal (although a certified copy of the ruling was attached) as
required by Order 39, rule 1{1) of the Civil Procedure Code, 1966,
read with Order 40, rule 2 of the Code. Dismissing the appeal, the
High Court held that the rules were mandatory, and that where
an appellant has failed to comply with this provision, the appeal is
incompetent for in such a case there has been no legal presentation
of a memorandum of appeal, The court also dismissed the appellant’s
argument that a decree order must be taken to be in the judgment
or order; it distinguished a judgment/ruling from a decree or order.
In that case, the court quoted with approval the decision in the
Kenya case of Munshiram and Co. v Star Seda Waser Factory [1934]
KLR 50, in which the Kenya Supreme Court held that Order 39,
rule 1 1s mandatory in requiring every memorandum of appeal to
be accompanied by a copy of the decree or order appealed from, and
that where an appellant has failed to comply with this provision, the
appeal is not properly before the court and must be dismissed.

The court also quoted with approval the Indian case of Bashir
Ram and others v The Municipal Committee Chindot (1922), AL Lah.
191, inn which the court said:

-
Presentarion of memorandum of appeal not accompanied by a copy

of decree is no legal presentation (see also Fortunatus Masha v William
Shifa [1997] TLR 41; Said Salim Bakheessa ¢ Ally A Ngame [1997] TLIR
312; H]. Standey and Son Limited v All Radhamani Kunyamale [1985]
TLIL 2505 and fuma Mhrahim Mtale v K.G. Karmali [1983] TLR 50,

And what is the position where an appellant presents a copy of
the decree together with the memorandum of appeal, but omits to
present a copy of the judgment without the court having dispensed
with the requirement of filing a copy of judgment? It is submitted
that the wording of the rule being mandatory and not permussive,
the appeal would likewise be incompetent, unless the High Court
has dispensed with 1t (see Marikis case - supri).
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Form and Contents of a Memorandum of Appeal

As pointed out above, every appeal must be preferred in the form af
a memorandum signed by the appellant or his advocate. And what is

a memorandum of appeal? We may define it as a concise statement

of the grounds on which the judgment, ruling, decree or order
appealed from 15 sought to be varied or reversed.

The memorandum of appeal must set out, concisely and under
distinct heads, the grounds of objecting to the decree appealed from

without setting out any argument or narrative, and such grounds

must be numbered consecutively (Order 39, rule 1(1} and (2), Civil
Procedure Code).

What this means is that a memorandum of appeal must notbe a

narrative or detailed exposition of the arguments to be made at the
hearing of the appeal. For instance, if one of the grounds of appeal
is that the trial court erred in accepting the evidence of one side
and disbelieving that of the other in spite of contradictions in the
evidence accepted, you do not need to set out in your memorandum
of appeal that evidence and point out the various discrepancies. That
would be tantamount to setting out argument or narrative which
the rule prohibits. Leave the argument and narrative till during the
hearing of the appeal.

In the example given above, a paragraph stating:

That the learned trial magistrate erred in believing the evidence of
the plaintiff’s witnesses in view of the serious discrepancies in their
evidence would suffice.

similarly, if one ground of appeal were to be that the trial magistrate
misdirected himself on the question of the burden of proof, it is
sufficient to state merely:

That the learned magistrate misdirected himself on the question of the
burden of proof without setting our whole paragraphs in the judgment
which constitute the misdirection complained of.

It is important that before presenting the memorandum of appeal,
the appellant must be fully satisfied that his memorandum of appeal
contains all points that need to be argued in the appeal. This is
because an appellant will not, excepr with the leave of the court,
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urge or be heard in support of any ground of objection which has
not been set out in the memorandum of appeal. But in deciding the
appeal, the court will not confine itself to the grounds of objection
set out in the memorandom of appeal or taken by leave of the court.
However, a court ought not to base its decision on any other ground
unless the party who may be affected by so doing has had sufficient
opportunity of contesting the case on that ground (Order 39, rule 2,
Civil Procedure Code),

The question that arises, then, is: in what circumstances will an
appellate court exercise its discretion to allow an appellant to take a
new point on appeal? In the case of Tangamyika Farmers' Association
Lid v Unyannpezi Development Corporation Lid [1960] EA 620, at the
trial in the High Court, the appellants’ defence had been that there
had been no privity of contract between them and the respondents
(the former plaintifis) and that they (the appellants) had boughe the
goods in question from a different party whom they had fully paid.
The trial Judge dismissed both these defences and found for the
respondents. On appeal, counsel for the appellants attempted to treat
the evidence of certain witnesses in a way which was the reverse of
that adopted by counsel who had appeared for the appellants in the
High Court. This was objected to. On this point, Gould, Ag. V-P,
said, at page 626;

The objection to this submission is that it raises 2 question which was
never in the contemplation of the parties in the court below, [t was
not argued there, nor was it ever mentioned in the correspondence

" between the parties. An appeal court has a discretion to allow a new
point to be taken on appeal but it will permit such a course only when
it is assured that full justice can be done to the partes.

His Lordship then referred with approval to several English
authorities, among them the case of North Staffordshire Railuway Co.
v Edge |1920] AC 254, in which Lord Buckmaster said, at page 270

Upon the question as to whether the appellants should be permitted
to raise here a contention not raised in the court of first instance 1 find
myself most closely in accord with the views just stated by my Lord
Atkinson. Such a martter is not to be determined by mere considerarion
of the convenience of this House but by considering whether it is
possible to be assured that full justice can be done between the parties
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by permitting new poilnts of controversy to be discussed. If there be
further matters of fact that could possibly and properly influence the
Judgment to be formed, and one party has omitted to ke sleps to
place such matters before the court because the defined issues did noe
render it material there, leave to raise # new stage ought to be refused,
and this is setdled practice,

In an earlier case, which was also quoted with approval in the
Tanganyika Farmers’ case, namely, The Tasmania [1890] 15 AC 223
Lord Herschell said, at page 225

My Lords, I think that a point such as this, not taken at the trial, and
presented for the first time in the Court of Appeal, ought to be most
Jealously serutinized. The conduct of a cause at the erial is governed
by, and the questions asked for the witnesses are directed o, the points

then suggested. And it is obvious that no care is exercised in the
eluctdation of facts not material o them,

[t appears to me that under these circumstances a Gourt of Appeal
ought only to decide in favour of an appellant on a ground there
put forward for the firse time, if it be satisfied beyond doub, first
that it has before it all the facrs bearing upon the new contention, as
completely as would have been the case if the controversy had arisen
at the trial; and next, that no satisfactory explanation could have |
been offered by those whose conduct is impugned if no o

pportunity
for explanation had been aftorded them when in the w

itness box,
In the case of Comnecticut Fire Insurance Co. v Kavanagh [ 1892) AC
473, Lord Watson had this to say, at page 480:

When a question of law is rajsed for the first time in a court of Last
resort, upon the construction of 1 document or upon facts ejther
admitted or proved bevond COntraversy, it s not only competent
but expedient, in the interests of Justice to entertain the plea, The
expediency of adopting that course may be doubted, when the plea
cannat be disposed of withaur deciding nice questions of fact, in
considering which the court of ultimate review is placed in a much
less advantageous position than the courts below:. But, their Lardships
have no hesitation in holding that the course aught not, in any case, to
be followed, unless the court is satisfied that the evidence upon which
they are asked to decide establishes bevond doubt that the faces, if fully
mvestigated, would have suppotted the new plea,
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This passage was quoted with approval i.n l.he G of sz:rel?l:;:;s]ruf
and Fonvarding Co of East Africa Ltd v Jafferali and Sons Lt _[ ; 2
EA 385, in which the Privy Council advised that a new pmntgtﬁ §

not to be taken on appeal where it wm}lul take the. other 51] 1;; 5“}:
surprise and mislead him as to the case his Uppunfll/Lf were 1!111 =K” E,
at the first instance (see also In the Estate of Shamji | _u'mmE j:r ?ngﬂ
Karsan v Shankerprasad Maganlal Bhatt and others [1965] 1 .

Rejection and Amendment of Memorandum of Appeal

; A
If a memorandum of appeal 1s not drawn up in the manner discussed
above, it may be rejected or returned to the appellant for the purpose
s ‘ ichi i s fixed by “ourt, or it may
bei : time to be fixed by the court,
of being amended within a I i
be ordered that it be amended there and then. If the cour; rqg;ti .1:.1“
i [ ; its re: o rejection,
£ F T l't‘.'l'!'.rr{i 1ts reasons for such
memorandum of appeal, it must rece ; . rieR
If the memorandum of appeal is rejecred, it must be d'l.lﬂ:f :tdztshh
and signed by the Judge or such officer as may be appointed o .
behalf (Order 39, rule 3, Civil Procedure Code), e
. “ TEr b F r
When, then, will a memorandum of appeal be r:::leuti .
would appear that a memorandum of HPP.HI may be nl Jr:;_[:r& L
is discursive, that is, that it does not pnﬂl.'lsuly show v':tla )
grounds of appeal (see Visram and Kartan’s case (supra) at page 792,
letter C).
A memorandum of appeal will also be rejected or r%*zl_.;n;ﬁd; ;5
stated above, if it does not comply with the provisions of Ord : i
les 1 and 2 of the Code (see Said Salim Bhakhressa v Ally A Nyunie
Jules 1« 2 ;
[1997] TLR 312). e
Should there be more plaintiffs or defendants than one in a suit,
and the decree appealed from proceeds on any ground f:mluuolil lro
: “the plaintifis or of the
all plaintiffs or to all defendants, any one of the plaintifis or @
defendants may appeal from the whole decree, and th::teupiu.n =
h i - of all the plainti
: v the decree in favour of a
COUTE 1Y TEVErse or Vary it b
or defendants as the case may be (Order 39, rule 4, Civil Procedu

Code).
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Stay of Proceedings in Execution

To state the obvious, a decree or order issued or made by a court
of competent jurisdiction remains valid unless and until varied or
set aside by a superior court; and as a general rule, an appeal from a
decree or order does not operate as an automatic stay of execution
proceedings under the decree or order appealed from. Similarly,
execution of a decree will not be stayed merely because an appeal
has been preferred from such decree. The court, however, may order
stay of proceedings under a decree, and it may, for sufficient cause,
order stay of execution of such decree (Order 39, rule 5(1), Civil
Procedure Code).

What this means, therefore, is that the unsuccessful party must
not assume that execution of the decree will be stayed by reason
only of the fact that he has filed an appeal from the decree, If he
desires that execution proceedings under the decree or order of the
execution of it be stayed, he must file an application for such stay, and
such application has to be made before the expiration of the time
allowed for appealing from the decree or order, On such application,
the court which passed the decree rmay, if sutficient cause is shown,
order the execution to be stayed pending the determination of the
appeal or intended appeal (Order 39, rule 5(2), Civil Procedure
Code).

A stay of execution, however, will not be granted as a matter
of course. Under the provisions of sub-rule (3) of rule 5 of Order
349 of the Civil Procedure Code, neither the High Court nor the
court which passed the decree will order stay of execution under
the foregoing provisions unless such court is satisfied: (1) that
substantial loss may result to the party applying for stay of execution
if the order is not made: (2) that the application has been made
without unreasonable delay; and (3) that security has been given
by the applicant for the due performance of such decree or order
as may ultimately be binding upon him (see Nicholas Nere Lekule
v Independent Power (T) Lid and another [1997] TLR. 58 and Albert
Braganza and another v Mrs Flora Lowrdin Braganza [1992] TLR 307).

When an application for stay of execution has been made, the
court may exercise its discretion and make an ex-parte order for stay
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of execution pending the hearing of the application (Order 39, rule
5(4), Civil Procedure Code).

If an order 1s made for the execution of a decree from which
an appeal 1s pending, and the appellant shows sufficient cause, the
court which passed the decree must require security to be taken
of the restitution of any property which may be or has been taken
in execution of the decree or for the payment of the value of such
property and for the due performance of the decree or order of the
court; or the High Court may for a similar cause direct the court
which passed the decree to take such security (Order 39, rule 6(1),
Civil Procedure Code).

These provisions are the reverse of the provisions of rule 5 of
Order 39, While those of rule 5 are intended to protect the interests
of the decree-holder, those in rule 6(1) are intended to protect the
appellant in the event of the appeal succeeding. But unlike provisions
of rule 5, those of rule 6 only apply; (1) when there is an order
made for the execution of a decree, and (2) when there is an appeal
pending from that decree.

From the language of rule 6(1), it would appear that the

application may be made to the court which passed the decree
or to the appellate court itselt. The only difference would appear
to be that whereas it is mandatory for the court which passed the
decree to order such security on sufficient cause being shown, on an
application to the appellate court, that court may, in its discretion,
require security to be given.
" Inacase whete an order has been made for the sale of immovable
propetty in execution of a decree, and an appeal is pending from
such decree then, on application of the judgment-debtor, the sale
must be stayed on such terms as to giving security or otherwise as
the court thinks fit until the appeal is disposed of. (Order 39, rule
6(2), Civil Procedure Code).

The court, it would appear, has no discretion in this regard. All
that is required for the court is to satisty itself; (1) chat an order for
sale of immovable property in execution of a decree has been made;
(2) that an appeal is pending from such decree; and (3) that the
judgment-debtor has filed an application for stay of such sale. The
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only discretion the court has in such a matter is the nature of the
security which should be given.

It should be noted, however, that no security as is referred to
in rules 5 and 6 of Order 39 may be required of the Government
or, where the Government has undertaken the defence of the suit,
from any public officer sued in respect of an act alleged to have
been done by him in his official capacity (Order 39, rule 7, Civil
Procedure Code).

Stay of proceedings of execution and security are also exercisable
where an appeal may be or has been preferred not from the decree
itself but from an order made in execution of such decree (Order 39,
tule 8, Civil Procedure Code).

Procedure on Admission of Appeal

When a memorandum of appeal 15 admitted, the High Court or
the proper officer {(usually the Registry Officer) must endorse on
it the date of presentation, and then register it in a book called the
Register of Appeals (Order 39, rule 9, Civil Procedure Code).

The High Court may, in its discretion, either before the
respondent is called upon to appear and answer or afterwards on the
application of the respondent, demand from the appellant security
for the costs of the appeal, or of the original suit or both. However,
in every case in which the appellant is residing outside and does not
possess sufticient immovable property within Tanzania other than
the property (if any) to which the appeal relates, the court must
demand that security be furnished within the time fixed by the
court, otherwise the court will reject the appeal Ordet 39, rule 10,

The requiring of security, it should be obvious, is designed to
atford some measure of protection to the other party in the event
of dismissal of the appeal. In the case of Neormohamed Abdulla v
Ranchhodbhai | Patel and another [1962] 1 EA 447, the facts were that
the appellant’s claim for damages for wrongful distress against the
first respondent was dismissed by the Supreme Court with costs
subsequently taxed at TShs 8,640.50. The first respondent then
issued execution by notice to appellant to show cause against arrest
and commiittal on the hearing of which the appellant was ordered to
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pay the costs by monthly instalments of T5hs 100 and that in default
a warrant of arrest should issue. The appellant paid the instalments
regularly. About fifteen months after filing of the appeal but three
months before the appeal was to be heard, the firse respondent
applied for an order that the appellant should give security for the
past costs relating to the matters in question in the appeal and that
such past costs should be paid within such time as the court thought
fit. The appellant was undisputedly a man of little substance, The
court there stated, at page 451:
The order for security in such a case as this s not directed towards
enforcing the payment of the costs as such, but is designed to ensure
that a litigant who by reason of near insolvency is unable to pay the
costs of the litigation when he loses, is disabled from carrying on the
litigation indefinitely except upon the terms and conditions which
afford some measure of protection to the other parties,

The court, however, dismissed the application on the ground, inter
alia, of dilatoriness of the first respondent in making the application
which it was for the applicant to show that the dilatoriness did not
prejudice the appellant. The court went on to say that the mere
poverty of an appellant was no warrant for hindering a party from
pursuing his litigation, and that the power to order security in
respect of costs ordered to be paid in the Supreme Court was one
which should be sparingly exercised (see also Gunning v Mortor Mart
and Exchange Lrd. LRS 1 of 1962; page 5).

When the memorandum of appeal has been duly filed, the court
Swill send for the record of the trial court. On receipt of the record,
the Registrar or the District Registrar, will then submit the record
together with the memorandum of appeal, to a Judge. The Judge
will then peruse the record and the memorandum of appeal. If after
such perusal, the Judge is satisfied that the appeal raises nothing of
substance and so i3 devoid of any merit, he will certify accordingly
and summarily reject the appeal. In other words, a Judge has the
power to reject an appeal in fimine without calling upon or hearing
the parties (see Section 28 of the Magistrate’s Courts Act, 1984 and
Order 39, rule 11(1), Civil Procedure Code). It, on the other hand,
the Judge finds merit in the appeal he will order that the appeal be
admitted to hearing.
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When the appeal has been admitted to hearing, a day will be
fixed for hearing the same, and notices will be sent to the parties.

If on the day fixed, or on any other day to which the hearing is
adjourned, the appellant does not appear and there is evidence that
the appellant was duly notified, the court may disiniss the appeal and
notify the trial court accordingly (Order 39, rule 11(2) and (3), Civil
Procedure Code), or it may adjourn the hearing to some other day.
In fixing a hearing date, the court will have regard to the current
business of the court, the place of residence of the parties and the
time necessary for service of the notices of appeal, so as to allow the
respondent sufficient time to appear and answer the appeal on the
day so fixed (Order 39, rule 12, Civil Procedure Code).

The notice of appeal will be sent to the trial court for service
on the parties. On receipt of the notices, such court must, with all
practicable speed, send to the High Court all material documents
in the case (such as exhibits), or such papers as may be specifically
called for by the court (Order 39, rule 13(1) and (2), Civil Procedure
Code).

Motices of appeal are served in the same manner as summonses
are served on defendants, and a notice must declare that should the
respondent fail to appear in court on the date fixed for hearing as
shown in the notice, the appeal will be heard ex-parte (Order 39,
rules 14 and 15, Civil Procedure Code).

In some cases, the ”ig_{h Court may itself serve the notices
instead Dfsending them for service to the court from whaose decree
the appeal is preferred (Order 39, rule 14, Civil Procedure Code),

Procedure of Hearing

When the appeal comes up for hearing, the appellant will be heard
in support of the appeal. In other words, the appellant has the
right to begin. Thereafter, the court may disiniss the appeal at once
without calling on the respondent to reply. If it does not so dismiss
the appeal, it will call upon the respondent and hear him against the
appeal. In such an event the appellant is entitled to reply (Order 39,
rule 16, Civil Procedure Code),
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As pointed out earlier, if the appellant, duly served with the
notice, fails to appear on the hearing date, the appeal may be
dismissed. If, on the other hand, the appellant appears but the
respondent, having been duly served with the notice, fails to appear,
the court will proceed to hear the appeal ex-parte (Order 39, rule 17,
Civil Procedure Code).

It on the day fixed for hearing it 15 found that notice was not
served on the respondent owing to failure by the appellant to deposit
within the time fixed by the court the sum required to defray the
cast of serving the notice, the court may dismiss the appeal.

However, such order should not be made if, in spite of the fact
that the respondent has not been served, he appears when the appeal
is called on for hearing (Order 39, rule 18, Civil Procedure Code).

Where the appeal has been dismissed as a result of such
appellant’s default, he may apply to the court to have the appeal
re-admitted; and if it 15 proved to the court that he was prevented
by any sufficient cause from appearing or from depositing the sum
required, as the case may be, the court will re-admit the appeal on
such terms as to costs or otherwise as it thinks fit (Order 39, rule 19,
Civil Procedure Code).

If, at the hearing of the appeal, it appears to the court that any
person who was a party to the suit in the court from whaose decree
the appeal is preferred, but who has not been made a party to the
appeal, is interested in the result of the appeal, the court may adjourn

the hearing to a furure day to be fixed by it and direct that such
person be made a respondent (Order 39, rule 20, Civil Procedure
Caode).

Under this rule, it would appear, an appellate court has the
discretion to make or not to make an order that a party to the
original suit who has not been made a party to the appeal, be
joined. In Mullas Code of Civil Procedure it 1s stated, at page 1203
(12" Edition):

It is a question for the court in its discretion to determine in each case

whether or not it will make an order for the addition of a party as

contemplated by this rule. A party will not be added merely in order
to enable the respondent to file cros-objection agaimst him.
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But a party who was not a party to the proceeding will not be made
a party on appeal (see Mariki’s case - supra).

Before these provisions can apply, it must be shown: (1) that the
person in question was a party to the suit in the court from whose
decree the appeal is preferred; (2) that such a person has not been
made a party to the appeal; and (3) that the person is interested in
the result of the appeal. The phrase “interested in the result of the
appeal” would appear to mean “who may be affected by the result
of the appeal.”

Ifan appeal is heard ex-parte and judgment is pronounced against
the respondent, the respondent may apply to the court to re-hear
the appeal, and if he satisfies the court that the notice was not duly
served on him or that he was prevented by sufficient cause from
appearing when the appeal was called on for hearing, the court must
re-hear the appeal on such terms as to costs or atherwise as it thinks
fit to impose upon him (Order 39, rule 21, Civil Procedure Code).

A respondent who has not appealed from any parc of a decree
may file an objection within one month from the date of service
on him or his advocate of notice of the day fixed for hearing the
appeal, or within such further time as the court may see fit. Such
cross-objection must be in the form of a memorandum and the
rules governing memoranda of appeals govern cross-objections also.
Such a respondent is at liberty not only to support the decree on
any of the grounds decided against him in the lower court, but to
take any cross-objection to the decree which he could have taken by
way of appeal (Order 39, rule 22(1) and (2), Civil Procedure Code).

On receipt of such cross-objection, the court will, as soon as
practicable after the filing of the objection, cause a copy of it to be
served upon the party who may be affected by such objection or his
advocate at the expense of the respondent, unless the respondent has
filed with objection a written acknowledgment from the party who
may be so affected (Order 39, rule 22(3), Civil Procedure Code).

As with counterclaims, if, in any case in which any respondent
has filed memorandum of objection under the foregoing provisions,
the original appeal is withdrawn or is dismissed for default, the
objection so filed may nevertheless be heard and determined after
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such notice to the other parties as the court thinks fic (Order 39,
rule 22(4), Civil Procedure Code).

In some cases, a trial court may dispose of a suit on a preliminary
point. What, in such a case, is the remedy of the unsuccessfill party?
He can appeal from such trial court’s resulting decree, If the decree is
reversed in appeal, the High Court may, if' it thinks fit, order the case
to be remanded, and will send a copy of its judgment and order to
the trial court, with direction to re-admit the suit under its original
number in the register of civil suits, and proceed to determine the
St

In such an event, the evidence (if any) recorded during the

original trial will, subject to just exceptions, be evidence during the
trial after remand (Order 39, rule 23, Civil Procedure Code}. Let
us take one example. A sues B for damages resulting from a motor
accident, The defendant raises preliminary points, namely, (1) that
the suit is tme-barred, and (2) that it is res judicata. The trial court
upholds Bs preliminary points and so dismisses the suic. A appeals
against the trial court’s order of dismissal to the High Court. In the
appeal, the High Court holds that the suit was neither time-barred
nor res fudicata, and so reverses the decree, In such a case, the High
Court may, if it thinks fit, remand the case. It may further direct
what issues should be tried in the case, and will send 3 copy of its
Judgment to the trial court with directions that the suit be restored
to the file under its original number in the register and that the crial
court should proceed to determine the suit. If any evidence was
recorded at the time of hearing the preliminary objections, such
evidence will, subject to all just exceptions, be evidence during the
trial after remand.

[t also sometimes happens that although the pleadings raised
a particular issue or issues in addition to others, a trial court oImits
to decide an issue or issues. In such a case, and if the evidence on
the record is sufficient to enable an appellate court to pronounce

Judgment, the appellate court may, after resettling the issues, if
necessary, finally determine the suit, notwithstanding  that the
Judgment of the trial court proceeded wholly Upon sote groumnd
other than that on which the appellate court procecds (Ordes 19
rule 24, Civil Procedure Code), But there must b suthicient evidene
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on record before an appellate court can exercise its discretion to
pronounce judgment,

Besides, if the court from whose decree the appeal is preferred
has omitted to frame or try any issue, or to determine any question
of fact, which appears to the appellate court to be essential for the
right decision of the suit on the merits, the appellate court may, if
necessary, frame the issues, and refer the same for trial to the court
from whose decree the appeal is preferred. In such a case, it will
direct such court to take the additional evidence required, and such
court will proceed to try such issues, and return the evidence to the
appellate court together with its findings thereon and the reasons
for such findings, Such evidence and findings will form part of the
record, and either party may, within a time fixed by the appellate
court, present a memorandum of objections to any findings. When
that has been done, the appellate court will proceed to hear and
determine the appeal (Order 39, rules 25 and 26, Civil Procedure
Code).

When Additional Evidence May be Required

Generally speaking, the parties to an appeal are not required to
adduce additional evidence, whether oral or documentary. It is
generally assumed that all the evidence that was necessary to prove
or disprove matters in issue at the trial was adduced during the trial.
An appeal, therefore, usually proceeds upon the questions of tindings
of fact arrived at by a trial court and applicable principles of law in
the light of the evidence on record,

However, in a case where the court from whose decree the
appeal is preferred has refused to admit evidence which ought
to have been admitted, or if the court requires any document to
be produced or any witness to be examined so as to enable it to
pronounce judgment, or if there is any other substantial cause, the
court may allow such evidence or document to be produced, or
witness to be examined. If it so rules, it must give reasons for so
doing (Order 39, rule 27(1) and (2}, Civil Procedure Code).

Having ruled that such additional evidence should be produced,
the court may either take such evidence itself, or direct the court
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from whose decree the appeal has been preferred, or any other
subordinate court, to take such evidence and send it, when taken, to
the court {Order 39, rule 28, Civil Procedure Code).

If additional evidence is directed or allowed to be raken, the
court must specify the points to which the evidence is to be confined
and record on its proceedings the points so specified (Order 39, rule
29, Civil Procedure Code). It is, therefore, the duty of the court
recording such evidence to ensure that in recording or receiving
such addinonal evidence, it confines the evidence to the points so
specified, So, any evidence that is outside the scope of the points
specified will he ignored by the court.

[n what circumstances, then, will the reception of additional
evidence be ordered? In the case of Karmali Tarmohamed and another
v IH Lakhani and Company [1958] 1 EA 567, the court quoted with
approval a passage in the judgment of Denning, L.J. (as he then was)
in the case of Ladd v Marshall (1954) I WLR 1389, which states at
page 1491:

It oeder to justify the reception of fresh evidence or a new trial, three
conditions must be fulfilled, first, it must be shown that the evidence
could not have been obtained with reasonable dilipence for use at the
trial; second, the evidence must be such that, if given it would probably
have an important influence on the result of the case, although it need
not be decisive; third, the evidence must be such as is presumably to
be believed, or in other words, it must be apparently credible, though
it need not be incontrovertible.

In the Annwal Practice, 1953, this principle is enunciated in the
following terms, at page 1252:

It is an invariable rule in all courts ... that if evidence which either
was in the possession of the parties at the dme of a trial, or by proper
diligence might have been obtained, is either not produced, or has
not been procured, and the case is decided adversely to the side 1o
which the evidence was available, no opportunicy for producing that
evidence ought to be given by the granting of a new trial (see also 8T
Paryani v RB Choirram and others [1963] 1 EA 464).

Shredded of all its niceries, the principle may be stated simply thus: an
appellate court will not order the taking of additional evidence merely
in order to allow an unsuccessful parey to fill in gaps in his weak case. [t
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will only order additional evidence when, after perusing the evidence
before it and considering the questions to be decided, it comes ta the
conclusion that the evidence as it stands is defective in that some piece
or pieces of evidence which ought to have gone on the record for a
Just decision of the case to be made did not go on the record: and that
a court must not lightly order the production of addidonal evidence
on appeal: it must only do so where the trial court improperly refused
to admit such evidence or for some “substantial cause.”

Judgment in Appeal

After hearing the parties or their advocates and referring to any
part of the proceedings to which it is considered necessary to refer,
the court will pronounce judgment eicher then and there or at
some future day, notice of which must be given to the parties or
their advocates, and such judgment must be in writing and must
be pronounced in open court (Order 39, rule 30, Civil Procedure
Cade).

MNow, what should a judgment of an appellate court contain?
It must, in the first place, state what points are for determination,
For instance, an appeal may raise questions such as whether the
evidence on the record justified the trial court’s findings of fact
and whether there was misdirection or non-direction on any point
of law. Those points must be set out. Secondly, the judgment will
contain a decision on those points and reasons for that decision,
Thirdly, should the decree be reversed or varied, the judgment must
contain the relief to which the appellant is entitled, and this usually
includes costs. The Judge or Judges pronouncing the judgment must
sign and date it at che tite it is pronounced.

The judgment may confirm, vary or reverse the decree from
which the appeal is preferred. In some cases, if the parties to the
appeal agree as to the form which the decree in the appeal should
take, or as to form the order to be made in appeal should take, the
court may pass a decree or make the order in terms agreed upon by
the parties (Order 39, rule 32, Civil Procedure Cade).

The High Court, morcover, has power to pass any decree and
make any order which ought to have been passed or made by the
trial court, or to pass or make any further or other decree or order as
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the case may require. This power may be exercised notwithstanding
that the appeal is as to part only of the decree, and may be exercised
in favour of all or any of the respondents or parties notwithstanding
that such respondents or parties may not have filed any appeal or
objection (Order 39, rule 33, Civil Procedure Code).

In an appeal heard by more judges than one, any judge dissenting
from the judgment of the court must state in writing the decision
or order which he thinks should be passed on appeal, and may give
his reasons for the same (Order 39, rule 34, Civil Procedure Code).

Decree in Appeal

A decree in appeal must contain the number of the appeal, the names
and descriptions of the parties, the day on which the Judgment was
pronounced, and a clear specification of the relief granted or other
adjudication made, It must further state the amount of costs incurred
in the appeal, and by whom, or out of what property, and in what
proportions such costs and the costs in the suit are to be paid. It
must then be signed and dated by the Judge or Judges who passed
it, but a dissenting Judge need not sign it (Order 39, rule 35, Civil
Procedure Caode),

Should parties to the suit require certified copies of the
Judgment and decree in appeal, they must apply for the same, which
will be furnished to them at their expense (Order 39, rule 36, Civil
Procedure Code). A copy of the judgment and decree duly certified
by an authorized officer of the court {usually a Reegistrar of the High
Court) will be sent to the court which passed the decree appealed
from, and the same will be filed in the original record of proceedings
in the suit. An entry of the judgment must then be made in the
register for civil suits (Order 39, rule 37, Civil Procedure Code).
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ArpeaLs FROM ORDERS

Under the provisions of section 74 and rule | of Order 40 of the
Civil Procedure Code, an appeal lies from the following orders:

1)

[
—r

3

4

3)

&)
7

8)

)

1)

11}

An order under rule 10 of Order 7 returning a plaint to he
presented to the proper court;

An order pronouncing judgment apainst a party under rule 24 of
Order 8;

An order under rule 9 of Order 9 rejecting an application {in a
case open to appeal) for an order to set aside the dismissal of a suit;

An order under rule 13 of Order 9 rejecting an application (in a
case apen to appeal) to set aside a decree or judgment passed ex-
parte;

An order under rule 4 of Order 10 pronouncing judgment against
a party;
An order made under rule 18 of Order 11;

An order made under rule 10 of Order 16 for the atcachment of
property;

An order under rule 20 of Order 16 pronouncing judgment
against a party;

An order under rule 32 of Order 21 on an objection to the draft

of a document or of an endorsement;

An order under rule 9 of Order 22 refusing to set aside the
abatement or dismissal of a suit;

An order under rule 10 of Order 22 giving or refusing to give
leave,

12} An order under rule 70 or rule 90 of Order 21 setting aside or

refusing to set aside a sale;

13} An order under rule 3 of Order 23 recording or refusing to record

14)

15)

an agreement, compromise or satisfaction;

An order under rule 2 of Order 25 rejecting an application for an
order to set aside the dismissal of a suit;

An order under rule 3 or rule 8 of Order 32 refusing to extend
the time for the payment of mortgage-money;
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16) Crrders in interpleader-suits under rule 3, 4 or 6 of Order 33;
17) An order under rule 3, and 4 or rule 7 of Order 36;

18% An order under rule |, rule 2, rule 4 or rule 9 of Order 37;
19) An order under rule | or rule 4 of Order 38;

200 An order of refusal under rule 19 of Order 39 to re-admit, or
under rule 21 of Order 39 to re-hear an appeal;

21) An order under rule 23 of Order 39 remanding a case, where an
appeal would lie from the decree of the High Court;

22) An order under rule 4 of Order 42 granting an application for
review (see also sections 74, 75 and Order 40, Civil Procedure
Code and Mariki's case - supra).

The rules that govern appeals from decrees also govern, mutatis
mutandis, appeals from orders, It should also be noted that unless
otherwise provided by any law;, no appeal lies from any order other
than those stated above.

It is submitted that the wording of subsection (2) of section 74 of
the Civil Procedure Code 1s misleading in the sense that it gives the
impression that a defendant against whom an ex-parte judgment has
been given may appeal against such judgment. The correct position
is as stated 10 Order 40, rule 1(a) of the Civil Procedure Code.
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REVIEW

Apart from the mode of challenging a judgment, decree or order
a court by way of an appeal to a higher court, an aggrieved pa
may challenge such judgment, decree or arder by some other w
In certain circumstances, and that is by way of what is called R evie
An application for review may be made in cases where no appeal |
or in cases where the judgment, decree or order is appealable. T]
provisions of Order 42 of the Code are the applicable provisio
with respect to review,

Rule 1(1) of the Order provides that any person who conside
himself to be aggrieved with a Judgment, decree or order of tl
court, whether or not an appeal lies to a higher court may app|
for a review of the judgment, decree or order. Such an applicatio
however, must be made to the same court which passed th
Judgment, decree or order.

In an application for a review, the applicant must show: (1
that there has been a discovery of new and important matter o
evidence which, after the exercise of due diligence, was not withi
his knowledge or could not be produced by him at the time whes
the decree was passed or order made; or (2) that there is a mistak
Or error apparent on the face of the records; or (3) that there |
any other sufficient reason (see Order 42, rule 1(1), Civil Procedun
Clode).

In a case where the party is not appealing, he may nevertheles
apply for a review of the judgment, decree or order even if ar
appeal by some other party is pending, unless the ground of such ar
appeal is common to him and such appealing party, or where as
respondent, the party applying for review could present to the court
the case on which he applies for a review (see Order 42, rule 1(2)
Civil Procedure Code).

On the question of discovery of new matter or evidence,
one example will suffice. Amina and Hamisi lock horns aver the
inheritance of the estate of the late Juma, a wealthy businessman
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Amina claims that Juma was her only son who was sired by Hussein,
Amina’s late husband. Hamisi, on the other hand, claims that Juma
was his only brother born out of wedlock by their late mother,
Fatuma, who was a sister of Amina. Amina brings evidence of
witnesses to the effect that since they knew Amina and her late
husband, Hussein, Juma had been their only child. Hamisi fails to
bring any independent evidence other than his own assertion, The
court then enters judgment for Amina. Subsequently, Hamisi finds a
birth certificate in the name of Juma showing that Juma was born of
the late Fatuma and was sired by one Konda, who was sentenced to
life imprisonment many years ago, but he is alive and well enough
to give evidence on behalf of Hamisi to the effect that he is the
father of Juma who was born out of wedlock by Fatuma who took
the child to her sister Amina after he, Konda, was imprisoned for life
only a few weeks after the birth of Juma.

In such a situation, Hamisi could file an application for review
of the judgment upon discovering that new and important matter
or evidence as to the true parentage of Juma,

An example of a case with “an error on the face of the record”
is where, in the concluding remarks to a judgment on appeal, the
Judgment were to read thus:

For the foregoing reasons, this appeal cannat succeed. It is accordingly
hereby allowed,

In such a case, any of the parties could apply for a review of the
Judgment on the ground of an error apparent on the face of the
record because, if the appeal cannot succeed, it should be dismissed
and not allowed. That was more or less the situation in the case of
Ramadhani Mbegu v Kijakazi Mbegu (see infra).

It should be noted that an application for a review can be based
on any of the three conditions or a combination of them. In the case
of Natiottal Bank of Commerce v Cosmas M. Mukoji [1986] TLR. 27,
the applicant had faled to show that the fact that the subject-matter
of the case; a house, was a residential house as envisaged in section
48(a) of the Civil Procedure Code, was “discovery of new matter of
evidence,” because the applicant had all along been aware of such
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fact. The High Court, however, granted the application for revie
The court stated, at page 129:

Tagree that the fact that the house is residential was within the knowled
of the applicant at the first trial. But nevertheless the application
competent, There are two other legs under which an application
review can be made:

a) if there is an error apparent on the face of the record;
bl ifthere is any other sufficient reason.

An application for review of a decree or order of a court, oth
than the High Court, on some ground other than the discovery

new and important matter or evidence or the existence of a cleric
or arithmetical error apparent on the face of the record, must |
made only to the same magistrate who passed the decree or mac
the order sought to be reviewed, But if such magistrate has alreac
been of the view that the application for review should be grant
and has issued a notice to the other party, then the application m.
be heard by such magistrate’s successor (see Order 42, rule 2, Cis
Procedure Code).

As stated above, an application for review must be made to th
same court which passed the decree or made the order. But onee ¢
appellate court has rendered its decision in the matrer then the lows
court cannot review its own decision which was appealed again:
Such court then becomes funchus officio for purposes of review, an
any application for a review thereafter would have to be made to th
appellate court (see Mohamed Iddi Miasivi v Mrs_Jayalami J Joshi [ 199
TLR 181; Zee Hotel Management Group and others v Minister of Finan
and others [1997] TLR 265; Paulo Lema v Wilson Chuma [1989] TLI
130 and Seolastica Benedict v Martin Benedict [1993] TLR 1),

Rule 3 of Order 42 of the Code provides that the provision
as to the form of preferring appeals must apply, mutatis mutand
to applications for review. This rule had been a subject of som
controversy as to its meaning and scope. One school of thougl
took the view that the rule refers to form only and not the entir
application of Order 39, rule 1{1) of the Code which gover
appeals. Another school of thought took the view that an applicatio
for review must in every sense comply with the rules governin
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appeals, including the requirement that such an application must be
accompanied by a copy of the decree sought to be challenged in the
application for review. The position was clarified by the Court of
Appeal of Tanzania in the cases of Chiku Hussein Lugonzo v Brunnids
ES. Lugonzo, Civil Application No. 30 of 1999 and Ramadani Mbegu
v Kijakazi Mbegu and others, Civil Application No. 46 of 1999 (supra)
(hoth of them as yet unreported). In Chikn Lugonzo’s case, the Court
had this to say:

With great respect, it appears to us that the learned judge got mixed
up in applying Order 42, rule 3 in relation to the form of preferring
appeals mutatis mutandis to applications for review without the import-
ant limitation and restriction to formalicy.. Simply stated, mutatis
mutandis means that when dealing with cases of 2 similar type and
circumstance, applicable principles would, in similar manner, apply to
the case with the necessary changes and modification. In this case, ...
from the very wording of rule 3 of Order 42 even with the necessary
changes and medificacon, the application of the rule mutatis mutandis
wis to be applicd only in so far as the form of the memoranduwm for
review was concerned, The learned judge, with respect, went beyond
the formi of the memorandum for review in dealing with what to
accompany the memorandum.

The Court added:

“In our view.. the requirement for a drawn order to accompany
the memorandum for review does not also accord with logic in an
application for review. The reason is chat unlike the sitwation in an
appeal, in the case of an application for review mvolving the same file
anid the same court as was the case here, it Was not necessary to reguire
the attachment of @ drawn order to the memoerandum for review”

[t Mbegus case (supra), the facts, in brief, were that in the body of a
judgment on appeal, the learned judge held that three out of four
grounds of appeal filed were properly founded. However, in his final
order of the judgment, the learned judge said:

From the foregoing reasons the appeal succeeds. It is dismissed with
Costs.

In an application for review of that judgiment, the applicant did not
attach a copy of the decree sought to be challenged in the review
nor did he atach the proceedings. The learned judge held that
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the omission constituted a fatal irregularity and so dismissed the
application for review. In an application for revision of the order
dismissing the application for review, the Court of Appeal reiterated
its decision in Lugonzo’s case (supm).

After reproducing Order 42, rule 3 and Order 39, rule 1 of the
Civil Procedure Code, the Court stated:

With respect, the learned judge, it seems to us, does not appreciate
any distinction between the two and the requisite documents to
accompany the memorandum for review or appeal. A close scrutiny
of these provisions would show that Order 39, rule 1(1) covers the
form of the memorandum of appeal and other requirements for
accompanying the memorandum, However, as regards an application
far review, it is our view that Order 42, rule 3 is restricted to matters of
form, that is to say the structure, such as title, names of parties, date of
decree, number of suit and the numbering of paragraphs. Apart from
this stipulation on an application for review, we are unable to find any
provision in Civil Procedure Code which requires the memorandum
for review to be accompanied by a copy of the decree as the learned
judge held in this case. In the light of these provisions of the law
wee are with respect, satisfied that the learned judge misconstrued and
misapplied Order 42, rule 3 and Order 39, rule 1 to the instant case.

The Court added:

It s now settled that in an application for review, it is not a legal
requirement to have the memorandum for review accompanied by a
capy of the decree .. We hasten to observe here that if circumstances
permit and the applicant is in a position to avail such documents
to accompany the application, it would facilitate the processing of
the application although as already indicated it is not a necessary
requirement under the law,

In Mukoji's case (supra), the High Court granted the application for
review although the Chamber Application was not supported by an
attidavit but was supported by statements made by the applicant in
Court.

After the application has been filed, the court will issue a notice
and cause it to be served on the opposite party to enable him to
appear and be heard in supportt of (or even against) the decree or
order for which a review is sought. If it appears to the court that
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the application does not have sufficient grounds for a review, it
will reject the application (see Order 42, rule 4(1) and (2)(4), Civil
Procedure Code).

It the application for review is founded on an allegation that there
has been a discovery of new matter or evidence which the applicant
claims was not within his knowledge or could not be produced by
him when the decree was passed or the order made, the applicant
must strictly prove such allegation before his application for review
can be granted (see Order 42, rule 4(2)(b), Civil Procedure Code).

If a judge or magistrate or any number of them is/are stll
attached to the court which passed the decree or made the order
sought to be reviewed, then that same judge or magistrate (or judges
or magistrates) must hear the application for review and no other
(see Order 42, rule 5 Civil Procedure Code), The point here is that
as far as possible the same judge or magistrate who passed the decree
or made the order sought to be reviewed must hear the application
for its review.

In the case of an application for review heard by more than
one judge or magistrate, and the court is equally divided, then the
application must be dismissed; but where there is a majoriry, the
decision will be that of the majority (see Order 42, rule 6, Civil
Frocedure Code).

If the court rejects an application for review, such order of
rejection is not appealable. But where the application for review has
been granted, it may be challenged on appeal on any of the following
grounds, namely, (1) that the application was made contrary to rules

2 and 4 of Order 42, of the Code; or (2) that it was made out of

time and without sufficient cause (see Order 42, rule 7(1), Civil
Procedure Code),

An application for review, like other applications, may be rejected
by reason of failure by the applicant to appear when the martter is
called on for hearing. In such an event, the aggrieved applicant may
apply to that same court for restoration of the application to the file.
Before any decision can be made in the matter, however, notice must
be served on the opposite party so that he too may be heard in the
matter, I the applicant satisfies the court that he was prevented from
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appearing by any sufficient reason when the application was called
on for hearing, the court will order restoration of the application to
the file on such terms as to costs or otherwise as it thinks fit, and it
will fix a day for the hearing of the earlier application (see Order 42,
rule 7(2) and (3), Civil Procedure Code).

Where a court grants an application for review, it will make
such correction of the decree or make such other order as it thinks
just in the circumstances of the case (see Order 42, rule 8, Civil
Pracedure Code),

It is also important to note that no application to review an
order made on an application for review or a decree passed or an
order made on a review must be entertained (see Order 42, rule 9,
Civil Procedure Code).
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INHERENT POWERS OF THE COURT

Section 95 of the Civil Procedure Code Act, 1966 provides that
nothing in the Code must be deemed to limit or otherwise affect
the inherent power of the Court to make such orders as may be
necessary for the ends of justice or to prevent abuse of the process
of the court.

The language of the section could give an impression that courts
can do anything or make any orders in applying the provisions of
the Code or any other statutory law. That is not quite so. There are
some limitations to the application to those provisions.

In the case of Hassam Karim and Co Limited v Africa Import and
Export Central Corporation Limited [1960] 1 EA 396, Simmons, ].,
dealt with the application of section 151 of the Indian Code of
Civil Procedure, 1908, which is in parf materia with section 95 of
the Tanzania Civil Procedure Code Act, 1966. He had this to say, at
page 399:

The attitude to section 151 of the Code of Civil Procedure suggests

4 misconception, No application could ever be brought “under™ ir.

It confers no power on the courts or rights on litigants, It provides

no more than that in so far as the courts may have certain inherent

powers, the Code does not abrogate them. To find out whether those
powers exist one must look elsewhere than ar section 151, for they
must exist mdependently of that section,

The Court of Appeal for East Africa held that inherent powers of
courts can be brought in aid where a given provision of a given
law is found not to have been intended to be exhaustive (see Rauwl
v The Mombasa Hardware Ltd [1968] 1 EA 392, 393). In the case
of Ryan Investments Lid and another v The United States of America
[1970] 1 EA 675, the same Court held that where a summons has
been irregularly issued, it can be challenged by invoking the court’s
inherent jurisdiction. That was a case in which the summonses did
not adequately state what documents were required to be produced.
The appellants applied to the High Court to have the same set aside,
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There was, however, no specific provision for such an application
to be made. Amplifying the point, Law Ag. V-P, stated, at page 677

In the absence of specific legislative provision, I consider that he
{the Judge) should have set aside the summaonses in the exercise of
his inherent jurisdiction. Strictly speaking, the judge was correct i
saying that no application can be made under section 9 of the Civil
Procedure Act (cf. section 93, Civil Procedure Code), as it does not
create jurisdiction but merely makes it clear that the inherent powers of
the court are not affected by the enactment of the Act. It was apparent
that the application in fact invoked the exercise of the court’s inherent
powers, Such an application can be made if no remedy is available, and
a remedy should be provided if the interests of justice so require.

In the case of Adonia v Mutekanga [1970] 1 EA 429, the Court was
more explicit, There, Spy, J.A., stated, at page 432

On the other hand, there is no rule of law ... that inherent powers
canmot be invoked where another remedy is available. The position,
16 1 understand it, is that the courts will not normally exercise their
inherent powers where a specific remedy is available and will rarely if
ever do so where a specific remedy existed but, for some reason, such
as limitation, is no longer available,

The learned Judge added:

The matter is, however, not one of jurisdiction. The High Court
is a court of unlimited jurisdiction, except so far as it is limited by
statute, and the fact that a specific procedure is provided by rule cannot
operate to restrict the court’s jurisdiction.

The purport and scope of this section appears to have been aptly
condensed in Mulla’s Code of Civil Procedure in which it is stated, at
page 570!

The Civil Procedure Code is not exhaustive. The court has,
therefore, in many cases - where the circumstances require it, acted
upon the assumption of the possession of an inherent power to act
ex debito justionis, and to do that real and substantial justice for the
administration of which alone it exists. The law cannot make express
provisions against all inconveniences ... that may possibly happen, and
it is. therefore, the duty of a Judge to apply them not only to what
appears to be regulated by their express provisions, but to all the cases
to which a just application of them may be made and which appears to
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be comprehended either within the express sense of the law or withi
the consequences that may be gathered from it (13% Edition,Val. 1),
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CHAPTER SEVENTEEN

SUMMONING AND ATTENDANCE OF
WITNESSES

The rrial of a suit requires adducing oral and/or decumentary
evidence before the court by the parties and/or their witnesses,
S0 when the pleadings, examination, discovery and inspection and
interrogatories, etc,, have been completed, the court will fix a date
lor the hearing of the suit, in a case not involving mediation or
where mediation did not result in an amicable settlement of the
ilispute,

When the hearing date has been fixed, the parties may obtain,
un application to the court or to such officer as the court appoints
i this behalf, summonses to persons whose attendance 15 required
vither to give evidence or to produce documents (Order 16, rule 2,
il Procedure Code),

I5suITNG OF SUMMONSES

An application for a witness sunumons must contain the name of
the person to be summoned, and his full address for service of the
mmmeons. The party applying for a summeons, however, must, before
the summons is granted and within a period to be fixed by the
court, pay into court such sum of money as appears to court to
Lo sufficient to defray travelling and other expenses of the person
summoned in going to and from the court in which he is required
s attend, and for one day’s allowance (Order 16, rule 2(1), Civil
I'rocedure Code). If the person to be summoned is an expert, say a
doctor, in determining the amount payable under these provisions,
the court may allow reasonable remuneration for the ime occupied
i giving evidence and in performing any work of an expert nature
necessary for the case (Order 16, rule 2, Civil Procedure Code). In
the case of a court which is subordinate to the High Court, it must
v due regard, in fixing the scale of such expenses, to any rules
inade in that behalf.
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