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NPIKA, 3.A.:

Tabia Mlaiami 

pursuit of ownershi 

situated in Halungu

Haonga, the respondent, was unsuccessful in her

p and possession of a seven-acre

Village within the Mbozi District at the District) Land

and Housing Tribunal for Mbeya, henceforth "the tribunal;, 

against Adimini Lcjata, Wasiwasi Adimini, Riziki Ac 

Mbembela, Baraga I Simkoko, Emmanuel' Jestad, and

parcel of land
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imini, D

Kinuda Mbisa,
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henceforth "the first, second, third, fourth, fifth, sixth, and seventh

appellants" respectively. The appellants are now contesting her successful 

appeal to the High Court of Tanzania at Mbeya before this Court.

The primary figures in this appeal are immediate relatives. The 

respondent is the mother of the first appellant, while the ^econd and third 

appellants are the sons of the first appellant. Furthermore, the three 

witnesses presented by the respondent -  PW1 Prisca Lalata, PV|2 Amri 

Lalata Msangawale, pnd PW3 Furaha Lalata -  are her offspring, signifying 

that they are siblings of the first appellant.

According to PW1, the property in dispute had be:en

respondent's land and that the first appellant intruded onto it in 2003- She

Juma, a cpurt 

order to enfo

the

claimed that her father, who had passed away, had giv^n the respondent 

the land, even though she admitted she did not 

respondent g|)t it. However, both PW2 and PW3 adch

krjow when the 

uc^d thatj ^amisi

broker, seized the contested land in 200| fcfllowiny a| c|ourt 

rce k decree in favour of the first appellfeihf ag îrj t̂ fŜ lina

Lalata, a c)aughter pf the resppndent and sibling of the first appellant

Conversely, ^ie first appellant, testifying as D W j jaŝ ertletf he

prevailed over his Sibling, Seliha Lalata, at the jtganiba phmbryj and

subsequently on appeal in the District Court. In executing the dejzree,



Hamisi Juma, the court broker, attached and advertised the property for

saie but no buyer turned up. In the circumstances, the broker handed 

over the land to the first appellant in 2003. He submitted as evidence the

attachment order and th  ̂handover document (exhibit Dl), revealing 

he acquired and assumed control of the property in 2003. He claimed

the respondent fil̂ cfl no 

of the property and |tha

years until the respjo 

2018.

tide

Chairirnan in the relqfvan 

property's attachment a 

respondent and Seiir^Lc 

appellant acquiring 4[£5

objection proceedings following the attachrr

he had held the property for more tha n fifteen

nt initiated legal action against the appella

DW2 Alfred Kapobile, who claimed to have served |s the Kttongoji

o

area in 2,003, stated that he w|s awat 

id subsequent disposition. He atfcestdd 

lata observed the auction, cuimin^tirig in 

acres. DW3 Riziki Adimini Lalata l̂legec

btained a parcel oflllfefrid from the first appellant, his f t̂jfier

subdivided frcfn(i the iand

Mbembela,

claimed to have ac
!  i '

also derived from

Sa

q i

h

his land to DW7 Kijjiuqa Mbisa.

he pu -chased in 2003. 

Simkoko, and DW6
!

. i .

ired small portions from tl

e same iand purchased in 2003. In fj01}>j sold
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The tribunal was entirely unpersuaded by the respondent's

assertion. It rejected her suit and subsequently affirmed the appellants as 

legitimate proprietors of the contested property. The respondent prevailed 

in the High Court, which determined that the attachment order and the 

handover note did not constitute evidence of ownership. Favouring the 

respondent's account over that of the appellants, the court adjudged her 

the lawful owner of the property.

Mr. Moses Tf Mwampashe, learned counsel, lodged four grounds of 

appeal on behalf of the appellants. In essence, the said grounds raisq two 

complaints: firstly, that the High Court wrongly shifted the burden of proof 

to the first appellant who was the first respondent before the tribunal.

Secondly, that the High Court erred in law and fact for wronglj
i

appraising the evidence on record thereby ignoring the fact that the

re-

first

appellant bought tljie land in dispute during execution of the court depree.

On behalf of|the appellants, Mr. Mwampashe moved the Coutft, in 

accordance with rule 105 (2) of the Tanzania Court of Appeal Rules, ^009, 

to continue the hearing without the respondent, who di^d on 8th August 

2024, noting that no application had been submitted any interested 

party under rule lD5 (1) to include the legal representative offl the 

dec^ ed 's estate in the proceedings. We granted tjip prayer (after



confirming that the respondent died on 8th August 2024, as evidenced by

the death certificate number 6550301A dated 12th August 2026, and that 

the twelve-month limitation period mandated by sub-rule (2) for her
1

estate to adhere t<p sub-rule (1) lapsed around 7th August 2025. ; i

Nonetheless, since the respondent had on 13th J i

her written submissions in opposition to the appeal, we 

consider them in determination of the appeal.

ne 2024 lodged 

are enjoiried to

As indicated alpOve, the first grievance is the contention th||t the 

High Court erroneously shifted the burden of proof to tJf|e first ap^lfant

who was the first respondent before the tribunal.

i
|n support of the above ground, Mr. Mwampaslji^ arguect M ing 

Paulina ^dawavya v. Theresia Thomasi Madaha [fflii.9]

TZCA 453, that the burden of proof never shifts to the opposite part 

the party on whom the onus of proof lies discharges hĵ  [burden. l||: |/as 

additionally argued | that, despite the respondent f̂ i|ljhg to fii|4|ide 

evidence abcjut thfe acquisition of the contested land', | jthe High |f|urt 

reversed its ^tance against the first appellant as if he Ifiad the or|i(î  of

proof by assort!pg tli clt

not substantiate! his claim of title to the land.

exhibit D l, which he presented^as evidehc|i|(did

5



bore the b

Conversely, the respondent was unwavering that the first appellant

urden of proving that he had occupied the land continuously

for fifteen (years, as claimed, at the time the lawsuit was filed in 2018. 

Consequently, it was asserted that he did not fulfil his obligation to provide 

evidence.

In addressing the current matter, we believe it | is essential to

emphasise) the fundamental principle that the party making an allegation

bears the 

Cap. 6 R.E

Durden qf proof according to section 117 of the Eviqence Act, 

2023. Equally important is the perspective that the burden of

proof in a civil action rests on a preponderance of probabilities, indicating 

that the court will' [uphold evidence that is more convincing t̂ian its

counterpart about a\ fact to be established -  refer to Paulina Samson 

Ndawavya (supra)\ In that case, the Court clarified tjfjat the

prove

burde

3nus to

does npt shiflc to the opposing party until the bearing the

i fulfils his d|uty, and that the burden of prqQf| remain;  ̂ ipjtact 

notwithstanding thelfrailty of the opposing party's arguiyi^nt

tt is apparenj: fronr] the impugned judgment of th  ̂(High Coifirt tjhat, 

after the learned judge had acknowledged the principle Îjiat "whi 

must prove" he diĉ  not examine the respondent's casMtio

'es

if

.1 i l i u m  6



the respondent had fulfilled her burden of proof. Instead, the iearned

judge dashed to the first appellant's case remarking as follows:

"... the 1st respondent (DW1) [the first appellant 

herein] ju s t tendered exhibit D1 (i.e., the 

attachm ent order issued by [the] Igamba Prim ary 

Court) to prove h is ownership o f the su it land. 

There was no any other evidence explaining what 

the sa id  case which led  to the attachm ent order 

was a ll about. [...] Then the question arises, does
I

the attachm ent order and the handing over note 

prove transfer o f land? I  think the answer is  in  the 

negative, I...] In the circumstances, it  is  axiom atic

to say 

short.

that the first respondent's evidence fa lls

Then, the

had not: denied tlj

eaned judge found it significant that the first appellant

We co:oAclir

leof examining 

presented by the 

error. It clearty tri
. I •  j

the courteviluat

i t  the disputed land belonged to the respondent:.

Mr. Mwampashe that the learned judge's approach

first appellant's evidence prior to assqs^ing the evidence

eil was a palpable

had been fulfi

grievance.
i

Ip<

es^ondent, the claimant in the matt)*

nsWred the onus of proof to the fir t̂ Appellant ppor to
i  ■ ■ ■■■ 1

Kg ihe respondent's case and confirming that the burden

Vi the respondent. We, therefore, f ig m e n t in 1j:he first
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The second ground of appeal faults the High Court's reappraisal of 

evidence; that it led to the determination of the appeal against the weight 

of the evidence.

The documented evidence, as outlined previously, reveals that PW1 

claimed the contested land belonged to the respondent, although she 

failed to present any proof about the manner and timing of its acquisition. 

Despite PW1 asserting that the first appellant encroached into the land in
j

2003, the respondent's own witnesses -  PW2 and PW3 -  conceded that 

the first appellant acquired the land through a court-mandated public 

auction in compliance with the judgment against Selina Lalata. The
j

accounts of the two witnesses align with the testimonies of DW1, DW2,
i

and DW3. Even if it vyere presumed that the first appellant has been an 

intruder since 2003/what perplexes us is that the respondent dawdled for 

fifteen years before initiating the land recovery action in 

acknowledge that no argument was presented in the iower courts and in 

this Court on whether her claim was stale; whether it had been
|

extinguished by the effluxion of time.

j  ■  | 

Assuming, for the sake of argument, that the respondent owned the 

property, she failed to initiate any objection proceedings j  to contest the 

attachment and eventual handing over, despite her awareness of the

the tribunal. We



execution proceedings and her presence at the auction as indicated by
i

PW2. The first appellant and his two witnesses provided comprehensive 

testimonies regard ng the case against Selina Laiata, which resulted in the

handing over of the land in dispute to satisfy the decree. Consequently,

the learned judge's holding that there was an inadequate explanation for

the case against $e ina Laiata, together with the ensuing attachment and

sale, is clearly in qphjffict with the record.

We indicate# ^rlier that the learned judge took the view that the 

attachment orber| arid the handing over note (exhibit D l) diql not

constitute "proof h f

behind the co 

appellant when

utt

no

fci

vhansfer o f title ."He further questioned the rationale

■oker transferring the contested land to the

w

0

ith the lea e s

jirchaser appeared at the auction. Although we concur

first

bilityperspective, we think that it was the responsi
>

the resporld^nt )xf cohtest the legitimacy of the execution proceedings
i -  •  |

conducted b̂  tjhe||:|urt broker, particularly regarding choice tolh^nd 

over the property |c| the first appellant to satisfy the decree. We aljje^dy 

npted that t ie  respondent procrastinated for fifteen ye^r| without taking 

any qction.
j

On th ii basis, we find it preponderant that the re^pjDndent fai| d̂j|to 
1 . i . 

prove her case that j:rie first appellant was an invader cfe| the prop^tvflin

dispute. According ,̂ we uphold the second ground of appeal.



As a result, we find merit in the appeal, which we allow. On this

basis, we reverse the High Court's decision and reinstate the tribunal's 

judgment. Given that the matter involves close relatives, we make no 

order as to costs.

DATED at MBEYA this 15th day of August 202.6

G. A. M. NDIKA 
JUSTICE OF APPEAL

B. S. MASOUD 
JUSTICE-OF APPEAL

Y. X MLYAMBINA 
JUSTICE OF APPEAL

judgment delivered this 17th day of August, 2026 in the absent

appellants and respondent and Mr.. Musa A. Kassim, Court Clerk; is hereby 

certified as a true copy of the original.

B. AJMPEPO • 
DEPUTY REGISTRAR 
COURT OF A PPEA L .
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