IN THE COURT OF APPEAL OF TANZANIA
AT MBEYA

(CORAM: NDIKA, J.A., MASOUD, J.A,, And MLYAMBINA, J.A.)
CIVIL APPEAL HO. 357 OF 2024

ADIMINI LALATA .coiiiiiciiracniiirnncsasasssurnsassenninesnsssnnnsnrs . FIRST APPELLANT
WASIWASI ADIMINI .....c.ovcnnvirmrmimmisecscarasaririsnsersnsses SECOND APPELLANT
RIZIKI ADIMINI ...opcvniunmmnvivurnmnmemsasicesmmsnsecassasasssnsnsnes THIRD APPELLANT
DIKILAKA MBEMBEILA ....convcoverasivararaccsnmsnavanavusarssnssans FOURTH APPELLANT
BARAKA SIMKOKO ...covuciiiiinvuicrmmnsmusasmmsmsrsmnsssieennsvsssss FI H APPELLANT
EMMANUEL JESTAD ..................... H APPEL

KIDUNA MBISA .......heereercrcnvecreraenns vieeseree SEVE TH APPEL ANT

| VERSUS
TABIA MLALAMI HAONGA .........cuvveee reereresereaneentsenenereerees 'H RESPONDENT
(Appeal from the Judgment and Decree of the High Court of Tanzania

"at Mbeya)

{Ndungury, J.}
dated the 10L" day of October 2023
. in
Land Appeal No. 29 of 2023

13% & 17™ August 2026
NDIKA, J.A.:

Tabia Mlalami |Haonga, the respondent, was unsUccessful i]th her
pursuit of ownership and possession of a seven-acre \parcel of | fand
| |

situated in Halungu Village within the Mbozi District at the District Land
and Housing Tribunal for Mbeya, henceforth “the tribunal./’ The claim was

against Adimini Lalata, Wasiwasi Adimini, Riziki Adimini, Dikilaka
| o |
Mbembela, Baraka Simkoko, Emanuel Jestad, and/|Kinuda Mbisa,

|




henceforth “the first, second, third, fourth, fifth, sixth, and seventh
appellants” respectively. The appellants are now contesting her successful

appeal to the High Court of Tanzania at Mbeya before this Court.

The primary figures in this appeal are immediate relatives. The
respondent is the mother of the first appellant, while the second and third
appeilants are the sons of the first appellant. Furtherrlmre, the three
witnesses presented.by the respondent — PW1 Prisca Lalata, PVl/Z Amri
Lalata Msangawale,vancil PW3 Furaha Lalata — are her offspring, signifying

that they are siblinge of the first appellant.

According to PWl the property in dispute had been the

respondent’s land and that the first appellant intruded oPto itin 200%. She

claimed that her father, who had passed away, had given the respondent
the land, even though she admitted she did not| know when the

respondent got it. However, both PW2 and PW3 adduced that Hamisi

Juma, a cc?urt 'brol<er, seized the contested Ianﬁl in 2003 fd)llowindal gourt

ofder to enforce a"dectee in favour of the first appelléllﬂi agajinst ‘Selina

| ! |
Lalata, a clauc_l;hter (:)ll the resppndent and Slb|ln‘g of the”fw rst appeflant.

Conversely, Pe first appellant testlfylng as DW]lL asserted that he

prevailed over hlslélbllng, Seliha Lalata, at the l[gamba Primary| Colirt and

subsequently onjappeal in the District Court.| In exeq‘.lutlng the tekree,

|
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Hamisi Juma, the court broker, attached and advertised the property for

sale but no buyer turned up. In the circumstances, the broker handed

over the land to the first appellant in 2003. He submitted as evidence the

attachment order ang the handover document {exhibit D1), revealing that

he acquired and assyme

the respondent filed| no

(

of the property and ftha
years until the respo

2018.

DW?2 Alfred Kasob

Chairman in the relgvant area in 2003, stated that;he wds awar
property’s attachmeft and subsequent disposition. He aﬁtestqd

respohdent and Selina. Lz

pellant acquiring 4,25
‘ .

1

obtained a par¢el ofillan
subdivided franf the | nd

Mbembela, DW5 Barak

cIaimve:d to haj/é a
! P
also derived fr

L

his land to DW7 Kip

il

nde

:

q i‘r(ed‘ small portions from th
'same land purchased in 3

{a Mhisa.

1 control of the property in 2003. He claime

objection proceedings foIlQWing the attact

he had held the property for mbre than fi

nt initiated legal action agéinst the appe‘lla

|
3s the

Ié, who claiméd to have served ¢ Ki
o
th
lata observed the auction, éulminﬁtirig int
acres. DW3 Riziki Adimini Lalata fall

e
nt, his fﬁiﬂwer ;jwt
Meanwhil¢, DW4

| the
1 from the first appella i

he purchased in 2003. Di

2 Simkoko, and DW6

'Emmanug! Jestad|

e first a‘?’FelIPnt in 2
ZOOL In B015, DW6 |
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The tribunal was entirely unpersuaded by the respondent’s
assertion. It rejected her suit and subsequently affirmed the appellants as
legitimate proprietors of the contested property. The respondent prevailed
in\ the High Court, which determined that the attachment order and the
handover noté did not constitute evidence of ownership. Favouring the
respondent’s account over that of the appellants, the court adjudged her

the lawful owner of the property.

Mr. Moses T, Mwampashe, learned counsel, lodged four grounds of
appeal on behalf of the appellants. In essence, the said grounds raise two
complaints: firstly, that the High Court wrongly shifted the burden of proof

to the first appellant who was the first respondent before the tribunal.

Secondly, that the High Court erred in law and fact for wrongl?f re-

appraising the evidence on record thereby ignoring the ﬁact that thel first

appellant bought tI?e land in dispute during execution of the court deﬁ;ree.

On behalf of|the appe'll‘ants, Mr. Mwampashe( moved the Coutft, in

accordance with rule 105 (2) df the Tanzania Court of Appeal RuIeS, 2009,
to continue the hearing without the respondent, who di#d on 8% Aqgust
2024,| noting that no application had been submitted by any interested

party under rule 105 (1) to include the legal re‘pre]bntative ofﬂ the

dec?as;ed’s estate in the procéedings. We grantejd 1 He praMer l#fter
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confirming that the respondent died on 8" August 2024, as evidenced by
the death certificate number 6550301A dated 12 August 2026, ar:f that
the twelve-month limitation period mandated by sub-rule (2) far her

estate to adhere to sub-rule (1) tapsed around 7* August 2025. | ;}

ions in opposation to the appeal, we are enjoined to

Nonetheless, fnce the respondent had on 13% June 2024 dged
her vvmten submis T

consider them in datermmanon of the appeal.

As indicated Ltp@ve, the first grievance is the con{tention tH#t ‘the
High Court|erronepusty shifted the burden of proof to ﬂﬁte first apﬁelﬂfant

who was the first respondent before the tribunal.

iting

In Jupport of the above ground, Mr. Mwampashé argued
Paufina wamsoT Ndawavya v. Theresia Thomasi Madaha [R019]
TZCA 45? that the burde,n of proof never shifts to the opposite party dmtli

tﬂe parw on whom the onus of proof lies d|scharges hii burden. I\i \l*/

ilihng to pravide
evidence abqut the acquisition of the contpst #he ngh lﬁqyurt
\

reversed its $tanCe \a,‘a?ihst’the first appellant jas if he had the onlu$ of

proof by assér'tipg th t%xhibit D1, which he prt sentédiH% eVid&dj:M ”kﬁd
‘ ]

not sub‘stantiétefhié I lm of title to the land.



Conversely, the respondent was unwavering that the first appellant

bore the burden of proving that he had occupied the land continuously
for fifteen |years, as claimed, at the time the lawsuit was filed in 2018.
Consequeritly, it was asserted that he did not fulfil his obliqation to provide

evidence. \

In ahdressing the current matter, we believe it is essential to
emphasise| the fundamehtal principle that the party makiling anjallegation
bears the burden of proof according to section 117 of the Evi ence Act,
Cap. 6 R.E 2023'. Equally important is the perspective Fhat the burden of
proof in a Civil action rests on a preponderance of probLbiIities, ;in;Iicating
that thé court will jJuphold evidence that is more convincing f;h'an its
counterpart about al fact to be established — refer to Paulina éamson
Ndaw’ravya (51/,0&9)} In that case, the Court clarified that the pnus to

prove|does not shiﬁ:‘ to the opposing party until the party beating the

burden fulfils ‘h‘isfgibty, and that the burden of prqu 'remai'nsliéhfact

notwithstanding the [frailty of the opposing party’s argument.

It is app renL from the impugned judgment of thd High Colirt that,
aﬁer the Iearn d ddbe Had acknowledged the prmcuple that "whg a//&ges

must pmve’j he dléﬂnoit examine the respondent’s casg|to determine if

TR T



the respondent had fulfilled her burden of proof. Instead, the iearned
judge dashed to the first appellant’s case remarking as follows:

"..| the I** respondent (DW1) [the first appellant
herein] ' just fendered exhibit DI (ie, the
attachment order issued by [the] Igamba Primary
Court) to prove his ownership of the suit land.
Thpre was no an v other evidence explaining what |
the said case which led to the attachment order
was all aﬁouﬁ [...] Then the question arises, does
the atz‘achment order and the handing over note
prove tra sfer of land? I think the answer is in the

/.‘Jhat the first respondents evidence ralls

qegat/ e [ ] In the crcumstances itis aX/omat/C
to sayJ/

9/70rt
L

Then, he 1 ?ped judge found it significant that the first appellant
had not deni L:;I :LJ

We coﬁcl:hr WIH\ Mr. Mwampashe that the learned judge’s approach

ﬁhe dlsputed land belonged to the respondent.

of examining the ﬁr'st' appellant’s evidence prior to ass(jsiing the evidence
Lo b i

presented b h[he Jesbondent, the claimant in the matter, was a palpable

error. It clearly tr.

>nsF°rred the onus of proof to the firT appellant pnor to
the LOU!‘t EVé!Udtng the re‘?pondmt s case and conﬂrm Au that the ’bhrden
had been fHIﬁr gd p‘%the recpondent We therefore, ﬁﬂ]d,”merit in ﬂe first

grievance. ] {



The second ground of appeal faults the High Court’s reappraisal of
evidence; that it led to the determination of the appeal against the weight

of the evidence.

The documented evidence, as outlined previously, reveals that PW1
claimed the contestfad land belonged to the respondent, although she
failed to present anyv proof about the manner and timing of its acquisition.
Despite PW1 asserting that the first appellant encroached into the land in
2003, the respondent’s own witnesses — PW2 and PW3 — conceded that
the first appeliant aéquired the land through a court-mandated public
auction in compliance with the judgment against Seling lLalata. The
accounts of the two witnesses align with the testimonies of DW1, DW?2,
and DW3. Even if it were presumed that the first appellant has been an
intruder since 2003, that perplexes us is that the respondent dawdled for
fifteen years before initiating the land recovery action in the tribunal. We

‘ b _ » \ 1
acknowledge that'nL) argument was presented in the Eoquer courts and in

this Court on whether her claim was stale; whetHeF it had been
i
extinguished by the effluxion of time.
| - | | |
Assuming, for the sake of argument, that the respo‘nqient owned ‘the
C . . | o
property, she failed to initiate any objection proceedin s!to contest the
attachment and equtual handing over, despite her awareness of ‘rzhe

|8



execution proceedings and her presence at the auctionjas indicated by
PW2. The first appellant and his two witnesses provided comprehensive
testimonies regarding the case against Selina Lalata, which resulted in the
handing over of tT land in dispute to satisfy the decree. Consequently,

the learned judge’s holding that there was an inadequate explanation for

the case against Sﬁeripa Lalata, tdgethér with the ensuing‘attachment and
sale, is clearly in Jrlbr{ lict with the record.

We indicated ddrlier that the learned judge took the view that the
attachment order| dd the handing over note (exhibit D1) did not

constitute "proof bF bansfer of title. ”He further questioned the rationale
|

behind the court| roker transferring the contested land to the| first
grchaser appeared at the auttion. Although we concur

| | |

with the iearled jutige’s perspective, we think th%t it was the responsibility

appellant whﬁénr no
| |

d@ntt(ﬂ} contest the legitimacy of the execution proceeglings

condugted by the’&#’urt broker, particularly regarding hqs choice to\%and
‘ | ‘;' ‘: ’ |

of the respo
over the property td ﬁhl first appellant to satisfy the decree. We alfleady
noted that the respdndent procrastinated for fiftéenyeér% without t&king

any action. | - - ' 1

On this basis, wﬁe’find it preponderant that the regppndent fai(?d”éo
prové her case thitﬂj\é first appellant was an invader anl the propefty|in

dispute. Accordingly, we uphold the second ground of aH)eal.



As a result, we find merit in the appeal, which we allow. On this
basis, we reverse the High Court’s decision and reinsﬁate the tribunal’s
judgment. Given that the matter involves close relatives, we make no

order as to costs.

DATED at MBEYA this 15" day of August 2026. .
] | , -
G. A. M. NDIKA
JUSTICE OF APPEAL

| B. S. MASOUD
JUSTICE OF APPEAL

|

Y. J. MLYAMBINA |
JUSTICE OF APPEAL |

Judgment deliv‘ered this 17" day of August, 2026 in the absent

appellants and respondent and Mr.. le_sse'a;,_A;i Kassim, Court Clerk; is hereby

certified as a true copy of the original.

B.A. iM-PEPo. o

"\ DEPUTY REGISTRAR
S COURT OF APPEAL

2

10



